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FOREWORD 


The television sets in almost every home, the radios in alimost every car, and the 
long hours spent by the typical American in watching and listening to them vividly 
attest the fact that telecasting and broadcasting are very important forces in our 
society. But down what roads do they push us? Are they forces for good or evil? 
And are they being fully and properly utilized? 

Such questions as these receive conflicting, and often quite heated, answers. 
Indeed, one of the few things that has been conclusively determined by the numerous 
congressional investigations of the communications industry is that expert and experi 
enced observers will offer diametrically opposed appraisals of the impact of radio 
and television. Thus, some pronounce television a great boon to education, since 
it affords a basis for widespread dissemination of lectures delivered by our most 
learned men. Others conclude that it has impaired education by glorifying de 


linquency and distracting students from serious work. Some assert that television has 


revitalized home life by providing a new means of entertainment at home; others, 
that it has injured what little cohesiveness still exists in the typical American home. 
To some, televised and broadcast political speeches and conventions have seemed 
the keystone for greater political sophistication and knowledge among voters; but 
to others, television is only the newest, and most dangerous, weapon in the arsenal of 
the political hucksters and bamboozlers, 

Undoubtedly the virtues and vices of television and radio are intimately con 
nected with the structure of the industry and the manner in which it is regulated. 
Many exponents of change insist that the networks should be restricted (if not 
broken up entirely), that television channels should be differently allocated hence- 
forth, or even reallocated retroactively, and that the Federal Communications Com- 
mission should regulate the entire industry more strictly. A few persons consider 
that the need to limit access to the air waves—and the ensuing monopoly in a tele- 
vision or radio channel—would justify even a public-utility-type governmental regu 
lation of the broadcasting and telecasting industry. 

In this issue of the symposium a “balanced presentation” is sought as to the 
desirability of change in the present structure, organization, and practices of the 
television and radio industry. And so Congress, the Department of Justice, the 
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FCC’s Network Study Group, and the networks themselves all are given their say 
here. Since current technology still does not permit everyone who so desires to 
transmit messages through the ether, who is to be selected to hold this privilege? 
And why? What defects disqualify one for an FCC license? Further, although it 
is often forgotten, commercial radio and television stations are not the only aspirants 
for FCC licenses. Are these others given a fair share of the radio spectrum? Or, 
instead, have mobile radio communications been stunted by FCC policies? 

The importance of the Federal Communications Commission and of the privileges 
it bestows has recently lured the attention of at least one congressional committee. 
While this symposium cannot match Washington in providing a novel cross-examina- 
tion of FCC members or a later spectacular firing of the chief interrogator, there 
are presented here some interesting observations about the procedure of the Com- 
mission and some suggestions for better formulation and promulgation of its policies. 
Especially timely, perhaps, is the appraisal of the results from 1952 legislation designed 
to guarantee FCC fairness. 

In a field so fast-moving, it would be ridiculous to suggest that this, or any other 
symposium, could be exhaustive. For example, when this symposium was originally 
planned, many well-informed persons commented that “pay-television” was a dead 
issue. Recently, however, this issue has been revitalized; and at the moment there 
are some congressional intimations that very soon it may be dead again. Despite 
such fluidity, this symposium will, it is hoped, provide many insights of lasting value, 
and afford a basis for determining whether fundamental legislative and administrative 


changes as to television and radio would be desirable. 


Rosinson O. Everertr. 








PROGRAMMING CONTENT AND QUALITY 


Rocer KENNEDY* 


To its creator, a television or radio program may seem a work of art. To a 
station, or a network, it is a commodity to be sold, existing not so much for its own 
value, but so that the time it occupies may be sold and adjacent blocs of time may 
rise in market value. To the advertising agency, it is a camouflage or carrier of 
commercials which seek to induce and direct spending. ‘To the “talent” it presents, 
it is a forum, or a stage, or a market. And to the Federal Communications Commis- 
sion, it should be a contribution to the public interest, convenience, and necessity." 

I will try to picture the spawning ground of these programs, the way in which 
their content and quality are affected by federal and private regulation and influence, 
how their value is gauged, and then conclude with some suggestions for their im- 
provement. 

Since television is an infinitely more important factor in our economic and cultural 
life than radio is or ever was, it is of television that I will speak the more.” 


I 


INFLUENCES ON PROGRAMMING 


Who makes television programs? The average television station, affiliated with 
a network, produces less than ten per cent of the programs it carries. Local adver- 


tising agencies and packagers (independent producers who sell an idea to an agency, 
client, or station, and then retain control of its talent, material, and management) 
may contribute another ten per cent. The rest comes in by relay or cable from the 
network. While there remains, theoretically, the right of any station to purchase a 
network program which the network’s usual affiliate station rejects, it almost never is 
exercised: there is, for each station, only “the” network. But only half of the network 
programs actually are born in the network studios; nearly all the others come from 
national advertising agencies or packagers. In the days when radio reigned alone, 
that was not so; nearly all the network programs were agency-produced, and the net 
work served primarily as a broker of its stations’ time. ‘Today, however, the adver- 
tiser often engages an independent producer to “package” a series, and the advertising 
agency serves merely to “buy time” on a station or on a network, which then, through 
its “Station Relations Department,” books the time with its affiliates. Church groups 

* B.A. 1949, Yale University; LL.B. 1952, University of Minnesota. Formerly United States Department 
of Justice lawyer and Special Assistant to the Secretary of Health, Education, and Welfare; Washington 
correspondent for the National Broadcasting Company; as Project Manager for NBC's Project 20, charged 
with sales of NBC's Public Affairs programming. 

*48 Srar. 1082 (1934), as amended, 47 U.S.C. § 303 (1952). 

* But radio, however, is by no means dead. See Anybody Listening? Time, Dec. 21, 1953, p. 42. 


*An example of “packager production” is The $64,000 Question, which originated in the _ library 
of Louis Cowan, a packager, who sold the idea to an advertiser, Revlon, and its agencies and to 


the CBS network. 
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and labor unions may also create programs and buy network or local time for them. 
Prime examples are programs featuring commentators like John W. Vandercook 
and Edward P. Morgan, whose primary responsibility is to the AFL-CIO, rather 
than to ABC, and Sunday programs produced largely by Catholic, Jewish, Lutheran, 
and evangelical groups. Farm groups and business associations, like the Chamber 
of Commerce and the National Association of Manufacturers, have strangely failed to 
follow in the direction of sponsor-packaging. 

The influence of private groups, however, is largely used to smother, not to 
conceive or foster programs. Networks and stations are concerned far more with 
their reaction to programs than with the attitudes of federal agencies. Some movies 
are not shown on television, some characters excised, some motivations discouraged, 
and some stories not selected from scripts submitted to dramatic shows because they 
might offend these potent amateur censors. Though their content may seem 
innocent, some never reach the audience because quiet caution calls their authors 
dangerous. Some news stories are gingerly handled, their true importance veiled, 
because it seems safer so. A race riot may be called a “teen-age gang fight,” and no 
pictures shown, because racial groups may be affronted. Stations and networks are 
naturally cautious, but advertisers and agencies are even more so, because they fear 
the subtle effect of a ygroup’s disapproval upon sales; and unlike stations, they feel 
not even the very feeble affirmative force of the FCC’s exhortation to behave in the 
public interest. 

It is easier to find the marks of caution’s strangling hand upon the throat of 
programs of fact, but there is an equally deadly influence working upon television 
drama. Advertising agencies and clients vary in their willingness to permit freedom 
to writers, producers, and performers. BBDO and the United States Steel Com- 
pany have for some years permitted great freedom in the subject matter of their 
programs. Producers like Martin Manulis, Fred Coe, Worthington Minor, and 
Delbert Mann have liberated some small areas of drama from the thrall of caution 
and cant. But daring, imagination, innovation, and vigor seldom swirl the surface 
of this pool of torpor, Why? Because nothing hurts nothing. 

The point is this: unlike movies or theater, television offers an invitation to 
imagination because each program has already been bought before it appears. The 
time has been purchased, the producing company and talent hired, the budget 
committed, before the script is known. It is not necessary to “sell” the script to 
distributors or even the public. The audience is there, waiting in the living room. 
So when they are presented with pap, night after night, they are being needlessly 
cheated. When better programs are offered, their ratings sky-rocket, as NBC's 
Nightmare in Red and Twisted Cross greatly increased the customary listenership 
of the period in which they appeared. Greater “producer control,” insulated by pur 


poseful network protection from agency and client interference, is a necessity. Lately, 


there have been some hopeful signs. 
The networks themselves have taken much more active control of production and 
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program development. NBC’s “magazine concept” programs, Today and Tonight, 
are network produced and account for nearly one-third of “network time.” Accord- 
ing to CBS, seven of its eleven basic programs are network-produced, NBC's 
Monitor, which now runs on radio from Friday evening through midnight Sunday, 
is a “network program” in origin and control. Like the three television magazine 
shows, Monitor is not broken into blocks to be purchased wholly by a single adver- 
tiser, but is supported by commercial “inserts,” as a magazine or newspaper depends 
upon space sold to advertisers and inlaid among the news. 

This tendency toward network control was, in part, a tribute to the personal force 
of certain network executives (of whom Sylvester L. Weaver is the best known) 
who sought powers previously exercised by agency executives, and, in part, a response 
to high demand. Prosperity poured its surplus into advertising budgets, network 
time was largely sold out, and sponsors were happy to buy what they could, on the 
network or station’s terms. Now, unfortunately, when there is less to spend, there 
will be more time unsold, more agency control, and programming will move farther 
away from the admittedly feeble influence of the FCC. 

And control is important, because the interests of agencies, networks, stations, 
producers and the public all differ, and control means molding according to interest. 
In turn, the way programming is molded is important because American television 
is not merely a means of communication; it is the most powerful single force shaping 
our civilization. More people spend more time watching television than earning 
wages.’ Advertisers spend more money for television than for any other medium, 


according to the largest agencies and the network's research departments. The tele- 
vision industry presents a scene of constant change and motion, the products of its 
incredible fecundity nourished by a compost-heap of failure. 

ll 


Tue FeperaL CoMMUNICATIONS CoMMISSION 

This is the scene before the eyes of the Federal Communications Commissioners. 
It is their kingdom! How are they equipped to order and orient all this toward 
the public interest? Unfortunately, throughout its history, the FCC has been too 
poorly equipped, too hesitant, deferential, or indifferent to assume new functions as 
new responsibilities arose. 

In 1910, Congress recognized that Marconi’s wireless could be used to safeguard 
navigation and decreed that all vessels carrying 50 passengers or more should be 
radio-equipped.® The Secretary of Commerce was to see to the matter, and two years 
later he was asked, rather diffidently, to keep an eye on the hundreds of tiny radio 
transmitters putting up feeble signals across the land, as an automatic sprinkling 
system spreads out across the lawn.® 


“See research statistics cited by Martin Mayer, Television's Lords of Creation, Part 1: Strategic 
Thinking at NBC, Harper's Magazine, Nov. 1956, p. 25. 

* Wireless Ship Act of June 24, 1910, 36 Star. 629, 46 U.S.C. § 484 (1952). 

* Radio Act of Aug. 13, 1912, 37 Svat. 302; repealed, Radio Act of Feb. 23, 1927, 44 Star. 1162. 
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But the Secretary lost control completely after the courts and the Attorney General 
interpreted his authority so narrowly that he could not do other than issue licenses 
to any applicant.’ The sprinklers became geysers and inundated each other with 
discordant sound. The Secretary cried out to the President, and the President to 
Congress, and, finally, the Radio Act of 1927 was passed to quiet and order the 
babble.” The limited number of frequencies which AM receivers could receive had 
been allocated by the Secretary of Commerce so that the dialer heard but one voice 
at a time: from 550 to 1500 kilocycles, there were 96 channels with a 10 KC hedge 
between neighbors. Now the allocation was policed. The FCC went to work shut- 
ting down many transmitters and issuing licenses, Its first duties, thus, were negative. 
It remedied a disorder which had become a considerable public inconvenience. Then, 
to the dismay of some, it became necessary to give the Commission power to strangle 
any voice it did not license and to bestow a glittering largesse on those it favored. 
Commercial radio was young, but it was vigorous, and it was already clear that an 
FCC license was worth money. Yet, the Commission’s limited view of its own 
responsibility lessened both the danger of tyranny and the possibility of an influence 
thrusting toward the good. 

As we have seen, through its licensing power, the Commission controls the retailer 
of programs—the station itself. At the same time, it can less directly affect the net- 
works by controlling the arrangements which stations can make with networks 
and because each network has a number of “owned and operated” stations. ‘These 
stations account for a substantial part of network revenue and are the guarantors of 
the networks’ ability to deliver to advertisers the time of stations covering major 
metropolitan areas. An FCC threat to withdraw licenses from these stations, even 
if all networks were similarly treated, is a threat to networks as grave as to a tree 
threatened that its branches would be lopped off. 

When, in 1941, the FCC issued its “chain-broadcasting regulations,” it lifted the 
networks with the second lever, their contractual relations with their affliated, but 
not owned, stations. By stating that a station might lose its license if it lived in sin 
with the network, the FCC could effectively force the stations and networks to have 
their assignations quietly, privately, and without publicly shocking the sensibilities of 
congressmen. 

Regulation of contracts between stations and networks has a strong effect upon 
the distribution of industry's profits and, to a lesser extent, on programming. For 
these regulations could control the amount of time the stations and networks allocate 
for commercials, which are, after all, part of programming. Contrary to widespread 
public misapprehension, no such regulations have been issued by the Commission, 
though “the Code” has been issued by the National Association of Radio and Tele- 
vision Broadcasters, stating proportions of commercial to “program” material which 

" Hoover v. Intercity Radio Co., 286 Fed. 1003 (D.C. Cir. 1923); United States v. Zenith Radio Corp., 


12 F.ad 614 (N.D. Ill. 1926); 35 Ops. Art’y Gen. 126 (1929). 
"44 Star. 1162 c. 169, § 1. 
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might show becoming self-restraint. “The Code” is ignored by nearly all radio 
stations, but television stations tend to defer somewhat more to its guidelines, 
because there is always the black, hovering thought that the FCC might sometime 
start issuing regulations “unless the industry polices itself,” and because the regulating 
force of public opinion constantly militates against “over-commercialization.” Ratings 
can be weighed down when a schedule is too heavy on ‘ 

The FCC is largely a licensing body, rather than a regulating body. Though 
renewal of a license is generally a matter of the most untroubled routine, there are 
good reasons for owners to seek to impress the Commission, and why a “citation,” 
or warning, arouses terror. Ownership of stations is becoming concentrated in fewer 
and fewer hands. The FCC, of late, has said it intended to issue more new licenses 
in previously uncovered areas. Possessors of existing licenses are coming to exert 
themselves to please the commissioners not because they fear that they may lose 
present provinces, but because they seek to extend their sway. So each, like an 
ambitious satrap, seeks to convince the Commission of the beneficence of its steward- 
ship. The FCC receives from every applicant for a new license or a renewal elab- 
orate statistical schedules and glowing descriptions of past performance and future 
plans. These plans are produced cynically, almost whimsically, by some applicants; 
if licenses were revoked for failure to build according to these glorious blueprints, 
the public would immediately be dazzled with the wonders the industry can perform. 
This would be the greatest single action the Commission could take in creating better 
programs: merely holding applicants to their promises. It is the sorry fact that its 
actual acquaintance or concern with the quality of programming is almost non 
existent. It can tell at a librarian’s riffle how many public-service programs dealing, 
say, with agriculture, were carried by any station; but whether they were well 
produced or dowdy throwaways, the Commission does not know. It can judge pro 
gramming only through the reports of time-use and brag-sheets submitted by stations, 
and through its own monitoring (listening-in), which is largely restricted to checking 
whether the time-use alleged is a true summary: whether the program was, indeed, 
classifiable under the claimed category, ¢.g., “discussion,” “agriculture,” “religious,” 
or “educational.” And, when it is all done, however well or ill, licenses are always 


“commercials.” 


, 4“ 


renewed anyway, except when management has acted scandalously or so wildly that 
the Commission has no choice. 

The public judges program quality differently: by its popularity and by its merit, 
qualities measured by “ratings” and by the consensus of published critics. The tele- 
viewer does not classify Twenty-One or The $64,000 Question with Omnibus or 
Art Linkletter’s Houseparty. But the Commission, torpid and theoretical, takes 
no notice whatever that 60,000,000 Americans endorse by their presence one program 
and ignore another. Similarly, a station receives from them no greater credit for 
Nightmare in Red or for Out of Darkness than for The Lawrence Welk Show or 
December Bride. Though all the critics may rate a program as a tasteless, squalid 
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flop, the Commission clocks it equally with Richard III. It is time-use that impresses 
the FCC, not quality, nor popularity. 

But networks, stations, and agencies must be impressed with popularity registered 
in ratings. Ratings are reports of surveys by independent companies employing a 
variety of diaries, interviews, telephone calls, and tattling gadgets attached to sets. 
Occasionally, they produce sharply different reports, but generally they show con- 
gruent patterns of listenership, They determine what the public will see, because 
they tell fairly accurately what the public wants to see. All producers know that 
however successful they may be in mesmerizing agencies, networks, or stations, pro- 
grams generally go off the air unless they get a rating. 

The television industry depends not only upon ratings, however, but upon a 
subtler pressure toward good programming: the pride of craftsmanship of the men 
who actually make programs. Craftsmanship, of course, cannot be regalated; it 
cannot be coerced; but, happily, it often pays. It also has been found that many 
programs which are in the public interest also interest the public, so, for sound 
business reasons, the quality of programming is improving, an improvement which 
owes nothing to the FCC, Does this mean that it should continue to reassure itself 
that statistical surveys are a form of regulation, should it retire entirely from 
regulation of programming? I think not. Some artificial stimulants must be used, 
to enlarge the area now consigned to programs which all admit to be important, to 
serve the public interest, convenience, etc., but which cannot compete with comedy 
and variety and drama for a crowd or ratings, particularly public-affairs programs. 

Public affairs, or nonfiction programming, can be categorized frankly as a 
luxury. The FCC asks that these programs be carried, but it has done nothing to see 
that they are good. It could employ economic weapons to improve their quality 
and their access to an audience. First, it could improve them by requiring each 
station to’ carry (and prohibit contractual relations with networks which do not 
offer) such programs for a fixed number of hours during prime evening time 
(8-11 p.m. est). Since bad, sloppily-produced, and unimaginative programs will 
attract fewer viewers than better ones, each station and network will perforce im- 
prove the quality of these programs because of its regard for “lead-in” ratings.” 
Though the market is colder, though advertising dollars are harder to find these 
days, there are still enough viewers watching the worst or most unpopular program 


to keep the advertisers’ cost-per-thousand (price of time and program divided by 


thousands of viewers as estimated by the rating services) at a reasonably low level. 
Therefore, despite a chorus of grumbling, it is probable that such programs might 
sell for enough to return a profit to the network, station, agency, packager, advertiser, 
talent, and even at the end, abstractly, to the public. 

The sponsorship of public-affairs programming raises a specter which apparently 
hovers persistently over the Commission; the apparition of a prophet, garbed in 


*It is assumed that many listeners will stay to watch succeeding programs, once snared; a “dog’’ or 
“turkey” will cut the number of those who will watch the rest of a night’s offering 
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coarsest burlap, with the sunken cheeks and the abstracted gaze associated with right- 
cous poverty. This is what a good Vice President for Public Affairs Programming 
should look like, according to an institutional myth of the Commission, as it pre- 
sents itself in a mystical devotion to sustaining programs. “Sustaining” means un- 
sponsored, free from all commercial taint, and free, too, of the budget which only 


sponsors are able to contribute. 

The Commission insists not that programs be good, as we have seen, but that 
program schedules carry a reasonable proportion of sustaining programs. This quaint 
but constricting suggestion infuriates all those who recognize that one very good way 
to insure better public-affairs programs is to spend more money on them. At the 
same time, it builds at each network a cloistered preserve in which earnest sem- 
inarians labor to fill time with programs of such dullness that the public has come 
to associate public affairs with boredom. Is this a healthy attitude to encourage? 
But it is encouraged by the FCC’s preference for poverty. I submit that it is not 
in the public interest to regard lack of sponsorship as a virtue. 


Ill 
ProposaLs For BETTER PRoGRAMMING 


A realistic appraisal of the effect of economics on programming requires examina 
tion of two proposals often advanced in the interest of broad economic objectives. 
First, it is suggested that under familiar Sherman Act principles, the “owned and 
operated” stations be separated from the networks. This might be done by an 
antitrust prosecution punishing a particularly predatory network practice or by an 
exercise to that end of the licensing power of the FCC. The Commission has long 
talked of its duty to bear in mind the objectives of the Sherman Act in exercising its 
licensing power, and now is looking into this possible application,’® especially in view 
of the recent Westinghouse-NBC litigation. 

Viewed narrowly as an influence upon programming, | believe that such action 
would do more harm than good. If the “O & O” stations are lopped from networks, 
any FCC regulation of program content would be less effective, because one degree 
removed from the largest manufacturers—the networks. A desire to retain these 
licenses now leads the networks to offer programs to these stations and, incidentally, 
all affiliated stations, which serve the public interest and which might not be offered 
if the O & O stations did not demand such efforts."’ Similarly, the revenue received 
from these lucrative sources constitutes much of the gravy ladled by networks 
into expensive and praiseworthy programming they could not otherwise afford. 
A court decree which made the networks poorer would probably make programming 
and the public poorer too, 


19 For history, see Note, 59 Yare L. J. 1342, 1397-48 (1950); see also PCC, Report on Crain Broap- 


casTING (1941); Comment, 66 Yate L. J. 365 (1957); FCC, Nerwork Broapcasrinc, Reporr or THE 


Network Srupy Srarr ro THE Network Srupy ComMMirrere (1957) 
™1 Of late, NBC has offered its “O & O” stations only special programming, thus eroding this argu- 


ment against severance of stations from network ownership 
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Second, there are those who seek an affirmative diversification of ownership, who 
would not only divorce the networks from the O & O's, but would smash the 
crystals made up of a number of stations under common but not network ownership.’ 
But asking the FCC to prefer single independents to experienced groups already 
owning a number of stations asks, too, that experience be ignored in the difficult 
business of making programs. A neophyte might make this up by originality and 
sprightliness, but, in fact, the most distinguished programming has, in the past, 
consistently come from chain-operators like the Westinghouse stations and the CBS 
and NBC O & O's. Some newspaper owners, like the Cowles, have a proud tradition 
to sustain, and they do not view responsibility as lightly as some more recent chain- 
operators. Management knows craftsmanship, too. A public gain in diversity would 
probably mean a public loss in quality. 

There are, on the other hand, two proposals which have broad support and 
which, I think, would lead to far better programming: 

First, the FCC should issue and enforce regulations which apportion “commercial” 
to program time. This, in turn, requires a warning to all stations that they will face 
inexorable justice on licensing day if they break these rules. Any listener in any 
metropolitan center now knows that the Commission’s finger-wagging and the in- 
dustry’s recurrent homilies are mere ritual, without substance or purpose. The public 
would benefit from substituting control of a real evil (too many spots) for the 
deleterious and unrealistic dichotomy between public service and commercially 
sponsored programs.”® 

Second, and more important, is the proposal discussed at considerable length 
above, that applicants for broadcasting licenses be held to their word, be forced to 
perform their promises. The FCC cannot be expected to create programs itself. It 
cannot even patrol the industry to prod the producers into better production. But 
it can demand that its dignity be not so regularly and callously flouted by applicants 
filing statements of intention which they do not mean. Many broadcasting 
executives, embarrassed by their brethren, would welcome a statement in clear words 
from the Commission that it will no longer treat the honest and the contemptuous 
alike. The results, I think, would be marvelous to see. What wonders can a few 
words work in the world when they come from a tough cop. 


19 See, e.g., Comment, 66 Yate L, J. 365 ff. (1957); Clarksburg Pub. Co. v. FCC, 225 F.2d 511 


(D.C, Cir. 1955). 
"See discussion of public affairs and the piety of poverty, supra pp, 546-47. 








ANTITRUST PROBLEMS IN THE TELEVISION 
BROADCASTING INDUSTRY 


EMANUEL CELLER* 


l 


INTRODUCTION 


During 1955, the Antitrust Subcommittee of the House Judiciary Committee held 


hearings on current antitrust problems posed by new forces active in the economy.’ 


At those hearings, testimony was presented to the effect that Federal regulatory 
agencies, including the Federal Communications Commission, not only had become 
unduly industry-minded, but had, contrary to antitrust principles, sanctioned excessive 
concentration in the industries subject to their jurisdiction.” This testimony was 
particularly disquieting in its bearing on television broadcasting, where antitrust 
objectives assume great significance. 

The subcommittee, accordingly, instituted a thorough preliminary investigation into 
various aspects of television broadcasting and into the manner in which the Federal 
Communications Commission and the Department of Justice had exercised their 
responsibilities in this vital new branch of mass communications. Thereafter, at 
public hearings,’ the subcommittee received testimony from witnesses representing 
many different points of view, including members of the Federal Communications 
Commission, the former and present heads of the Antitrust Division of the Depart 
ment of Justice, the president of each of the television networks, officials of independ- 
ent television film producing companies, station licensees, advertisers, representatives 
of music licensing organizations, songwriters, and other persons familiar with 
different phases of the industry. 

This article embodies the writer’s views concerning the salient antitrust problems 
encountered in the television broadcasting industry and remedies proposed for their 
solution." 

A. Unique Character of Television 

Certain characteristics of television broadcasting distinguish it from other mass 
communications media, such as motion pictures and the press and even, to some 
extent, radio, and create need both for a degree of government regulation and 
for vigorous antitrust enforcement. 


* A.B. 1910, LL.B. 1912, Columbia University. Member of Congress from New York: Chairman of 
the House Judiciary Committee and of its Antitrust Subcommittee 

* Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary on Current 
Antitrust Problems, Rath Cong., 1st Sess. (1955) 

? See, ¢.g., id. at 289-90, 308(a), (b). Fer a recent assertion of this general thesis, see Wat 
Hamitton, Tur Porrrics or INpusrry 51-62 (1957) 

* Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary on Monopoly 
Problems in Regulated Industries, 84th Cong., 2d Sess., ser. 22, pt. 2, vol. 1-4, at 3107-6448 (1956) 

*See also House Committee on the Judiciary, Report of the Antitrust Subcommittee on the Television 
Broadcasting Industry, H. Rep. No. 607, &5th Cong., 1st Sess. (1957). 
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Television exploits the radio spectrum, a precious natural resource which belongs 
to all the people and is finite in extent. In the present state of technology, the 
spectrum affords only a limited, perhaps an inadequate, number of frequencies suit- 
able for audiovisual broadcasting, and stations using identical or adjacent channels 
must be minimally separated to avoid interference.® The number of operating 
television broadcasting stations has never been sufficient to afford a fully nationwide 
and competitive system. There has been keen competition for the privilege of 
operating profitable VHF (very high frequency) stations and an ominous growing 
reluctance to risk investment in the younger technique of UHF (ultra high fre- 
quency) broadcasting.® The physical limitations of the medium, thus, make it 
essential in the public interest that a competent authority shall supervise outlet alloca- 
tions and select among competing license applicants. 

Aspects of the industry’s economic organization combine with chronic station 
shortage to make for concentration of control. Commercial television, like radio, 
subsists entirely upon advertising revenues. National advertisers, with huge budgets, 
demand access to a nationwide consumer market. This pressure and the high cost 
of superior programming render networking essential. Networking brings indi- 
vidual, primarily independently-owned television stations into contractual affiliation 
with one or more network organizations for the purpose of receiving network pro- 
grams over a nationwide hookup and simultaneously broadcasting these programs 
locally. The scarcity of station outlets, however, has been such as to permit the 
development of only two full-fledged national networks, CBS and NBC, which in 
consequence enjoy a dominant place in the industry.” 

Television networks engage in a number of practices which they deem necessary 
to assure station clearance for network programs and to assure high quality pro- 
gramming, but which tend to have a restrictive and discriminatory impact. What 
is more, broadcasters, including the network organizations, have established their 
own music-licensing agency, through which they compete with and are in a position 
to discriminate against musical compositions licensed by the association of the song- 
writers. 

Extension of restrictive or discriminatory practices in television broadcasting not 
only would have grave economic consequences for elements of the industry, but 
would directly and disastrously affect the entire viewing public. The American 


people have a vital stake in a television system based on competitive free enterprise— 


a system that enables many communities to produce their own programs and, at the 
same time, fosters the growth of several competing networks. Monopolistic control 


*A television channel requires spectrum space of 6 megacycles (6000 kilocycles), as compared to 
the single megacycle (540 to 1600 kilocycles) used by all the AM radio channels. 

* Television broadcasting uses two bands of differing frequency ranges. The VHF band is defined 
to include frequencies ranging from 30 to 300 megacycles; the UHF to include frequencies ranging from 
300 to 3000 megacycles. 

"In 1955, CBS and NBC and their wholly-owned stations together enjoyed over 40% of the entire 
industry's broadcast revenues and over 40°, of the entire industry's broadcast income before federal taxes. 


See tabulation, infra pp. 558-59. 
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of television, should it exist, would enable the dominant interest to convert the 
public airwaves into a medium for force-feeding the public with hand-picked opinions 
and programs. It would mark the end of hoped-for multiplicity of independent local 
station outlets devoted to the dissemination of programs of local origin and the 
encouragement of local talent. And it would negate the fundamental principle that 
mass communications in a democratic society call for “the widest possible dis 


semination of information from diverse and antagonistic sources.”* 


B. The Statutory Setting 
To provide needed supervision of the use of the airwaves and, at the same time, 
guard against the possibility of their monopolization, Congress enacted the Com- 
munications Act of 1934,” the basic statute relating to radio and television broad- 
casting. By this enactment, the Federal Communications Commission is empowered 
to allocate broadcast frequencies,‘ and a Commission license is made prerequisite 


to the construction or operation of a broadcasting station, but no person can become 
the owner of a channel of communications" and no broadcast license may be granted 
for a longer term than three years.’* Although networks, as such, are not subject 
to supervision, the Commission has express authority to make regulations applicable 


to broadcasting stations engaged in chain broadcasting." 

In adopting this Act, Congress “moved under the spur of a widespread fear that 
in the absence of governmental control the public interest might be subordinated 
to monopolistic domination in the broadcasting field.”"* But it did not subject 
broadcasting to detailed control of rates, prices, or finances. Making clear that, 
subject to the limitations of the spectrum, private enterprise competition remains a 
primary objective for broadcasting, the Act provides that:'® 


All laws of the United States relating to unlawful restraints and monopolies and to 
combinations, contracts, or agreements in restraint of trade are hereby declared to be 
applicable to . . . interstate or foreign radio communications. 


Responsibility to enforce the antitrust laws, which are thus made expressly ap 
plicable to broadcasting, lies primarily with the Attorney General and the Federal 
Trade Commission, but the Federal Communications Commission also is obligated 


to administer its regulatory activities in a manner harmonious with the purposes of 
those laws. In a licensing proceeding, for example, competition is a relevant factor 
in weighing the public interest."® In furtherance of its antitrust responsibilities, 


* Associated Press v. United States, 326 U.S. 1, 20 (1945). 

* 48 Star. 1064, 47 U.S.C. §§ 151 et seq. (1952). 

2 so Strat. 190 (1937), 47 U.S.C. § 303(c) and (d) (1952). 

*1 48 Srar. 1081, 47 U.S.C. § 301 (1952). 

1966 Srar. 714, 47 U.S.C. § 307(d) (1952). 

50 Srat. 190 (1937), 47 U.S.C. § 303(i) (1952) 

** FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940). 

‘© 48 Srar. 1087, 47 U.S.C. § 313 (1952). The same section provides that a party found guilty of 
antitrust violations may in the court's discretion have its station license revoked. Section 311 (66 Srar. 
716) directs the FCC to refuse further license to persons whose license has been revoked. 

*© FCC v. Radio Corporation of America, 346 1.5. 46, 94 (1953). 
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the Commission has promulgated chain-broadcasting regulations governing con- 
tractual relations between stations and networks and has limited the number of 
stations one person may own.!? 
C. Growth and Structure of the Industry 

Television broadcasting was first authorized in 1941, but its development was 
delayed by wartime dislocations. In 1945, there were only six commercial television 
broadcast stations in operation. The ensuing decade saw tremendous growth. 
‘Today, 455 such stations broadcast their programs to more than 37 million receiving 
sets. Over go per cent of the American people are within receiving distance of at 
least one station and 75 per cent are in a position to receive the programs of two or 


more stations. 

All but 38 of the 455 operating television stations are affiliated with one or more 
of three television networks. Each network owns and operates a number of stations’™® 
in key market areas, but the remainder of the affiliated stations are owned by non- 
network interests. It is estimated that the average television station devotes about 


51 per cent of its broadcast time to network programs.” In 1955, the broadcast 
revenues of the four networks then in operation and their 16 wholly-owned stations 
exceeded $374 million and accounted for 50.23 per cent of total industry revenues 


from broadcasting. 
To bring their message to the viewing audience, advertisers purchase station time 
or network time and, in addition, pay programming costs. Network time charges 


are the aggregate of the time charges of each station carrying the program, less certain 


quanuty discounts. Programs are broadcast live or on film.?° Both types of pro- 


grams are produced independently or by networks, and each of the networks has a 
financial interest of some kind in a substantial portion of the programs broadcast 


by it.”? 

Despite the availability to individual stations of a variety of programs from non- 
network sources, a network affiliation contributes immeasurably to the success of a 
station, In the first place, network pioneering, both financial and technical, has 
created programs of great public appeal. Second, the broadcast of a commercial 
network program gives the station a share (approximately 30 per cent) of the revenue 
from the network’s sale of the station’s time and relieves the station of the necessity 
and expense of developing its own programming. Finally, the broadcast of popular 


'T'The Commission has been engaged in a network study to determine whether the present operation 
of radio and television networks tends to foster or impede development of a nationwide competitive 
system and to reappraise its chain-broadcasting regulations, which have been in effect for radio since 
1943 and for television since 1945. FCC, Nerwork Broapcasrinc, Rerorr or THE Network Srupy Sari 
ro THe Nerwork Srupy CoMMITTERE (1957). 

"CBS owns 5 VHF and 2 UHF stations; NBC, 5 VHF and 2 UHF; and ABC, 5 VHF. See tabu- 


lation infra pp. 558-59. Commission rules limit a single owner to 7 stations, not more than 5 of which 


shall be VHP. 

'” House Committee on the Judiciary, supra note 4, at 22 

© About 27°% of all network program time involves film. The percentage is 20 for CBS, 16 for 
NBC, and 63 for ABC. 

"See p. 565 infra. 
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programs attracts a large viewing audience to the station’s channel and thus in- 
creases the value to advertisers of the station’s non-network time. These factors no 
doubt account for the fact that the great preponderance of broadcast stations have 
network affiliations and that a substantial number of the 38 nonafhiliated stations have 
“per program” network arrangements. 

Although television broadcasting has achieved spectacular growth, two major 
obstacles have to date retarded the full realization of competitive television—namely, 


station shortage and restrictive practices. 


1. Allocation problems and station scarcity 


Practical telecasting began in the VHF band, but the Commission, as early as 
1945, recognized the inadequacy of VHF channels, alone, to provide a nationwide 


competitive system and declared the development of the ultra high frequencies to 
be essential.” The present-day critical television shortage results from failure to carry 
out this dictum. 

Since 1952, when the Commission promulgated an allocations plan that for the 
first time included UHF assignments, the number of operating VHF stations has 
more than trebled,** and two-thirds of the VHF assignments made by the Com 
mission have been taken up. By contrast, 1225 of the Commission’s 1319 UHF assign 
ments remain idle, and less than 300 of the 1260 communities to which the Com 
mission assigned one or more channels have a station in operation. Although 153 
UHF stations went on the air, 59 of these failed** and others are in difficulties. Less 
than 7 million of the 37 million receiving sets in circulation are equipped to receive 
UHF signals, and the percentage of all-channel sets being manufactured and sold 
is declining. The problem of spectrum utilization thus remains unsolved, and the 
fate of UHF broadcasting and of multiple and diverse program sources hangs in 
precarious balance. 

With due allowance for the seniority and greater technical proficiency of VHF 
broadcasting and for certain differences in the propagation characteristics of the two 
methods, UHF is inherently capable of performing satisfactory broadcast service. 
The crux of the UHF problem to date has been the inability of UHF broadcasters 
to achieve sufficient all-channel set circulation in markets in which, under the alloca 
tions plan, they must compete with established VHF outlets. In 1952, VHF broad 
casting enjoyed a circulation lead of 17 million sets, a lead that has since almost 
doubled. 

Preference of network advertisers for established viewer markets has made it 
difficult for UHF operators to induce the public to purchase or convert to all-channel 
sets, because they have been unable to offer superior programming. Conversely, 
UHF operators have been unable to improve their programming because they lack 
the set circulation to attract high-budget advertising. 

*® See FCC Docket No. 6651, May 25, 1945. 


* From 108 to 361. 
“*In contrast, only 4 VHF stations that have gone on the air since July 1952 have ceased operations. 
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Although this dilemma was to some extent foreseen by the Commission, its 
1952 allocations plan, nevertheless, subjected the new technique to unequal competi- 
tion in areas in which VHF stations were already established. The effect of the 
error soon became apparent, but the Commission long remained reluctant to consider 
any real corrective action. In June 1956, the Commission adopted its present orienta- 
tion toward the allocations problem. This involves a program of research and 
development testing the feasibility of a major shift of television broadcasting to the 
UHF band and a market-by-market program of de-intermixture. In February 1957, 
for the first time, a number of mixed areas were scheduled by the Commission to 
be turned into all-UHF markets. 

The inherent difficulty of correcting the initial allocations error which gave 
rise to the present UHF crisis has been aggravated by regulatory uncertainty, vacil- 
lation, and lack of leadership. The Commission should press its research into the 
possibilities of a shift to UHF to a speedy conclusion and should utilize the de-inter- 
mixture technique to the fullest extent feasible. Congress, in turn, should encourage 
the production and purchase of all-channel sets by exempting such sets from the 
federal excise tax, Meanwhile, the Commission must provide leadership in a cam- 
paign to educate the public to the recognition that all-channel sets are essential equip- 
ment. 


2. [ntercity transmission 

I:ffectiveness of the Commission's regulation of television is also called into 
question in connection with the Commission’s supervision of the intercity transmis- 
sion of network programs. It has been commission policy that such transmission 
shall be performed by common carrier, and the bulk of network programming is 
routed over a system of cables and relays operated by the American Telephone and 
Telegraph Company and its affiliates. 

Because adequate common-carrier facilities are not everywhere available, the 
Commission has provided by rule for private construction and operation of intercity 


relay stations, but only on an interim basis until common-carrier service is offered.”® 


Cost of construction, operation, and maintenance of such private relay stations is 
often substantially less than applicable common-carrier transmission charges. Station 
operators in remote, sparsely-populated areas contend that common-carrier charges 
are often disproportionate to the revenue-producing capacities of their stations. 
Complaining that the Commission’s rule places them at the mercy of the telephone 
company with respect both to the conditions under which private relay facilities may 
be installed and to the length of time they will be permitted to operate, they have 
petitioned for a rule change that will permit permanent use of private facilities 
whenever justified by excessive cost of common-carrier transmission.*° This pro- 
ceeding has been pending since August 1954 without decision. 

Meanwhile, a formal investigation of the telephone company’s common-carrier 


*° FCC Rules Governing Television Auxiliary Broadcast Stations, 47 C.P.R. § 4.631 (c) (1956). 
#° FOC Docket No. 11164, Sept. 16, 1954 
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charges for network transmission services has been pending without determination 
since April 1948.77 

High common-carrier transmisssion charges and restrictive regulations governing 
the use of private transmission facilities combine to prevent many rural television 
stations from obtaining essential network programs for live broadcast. ‘The Com 
mission has recognized that this “may deter and hinder the development of a nation 


28 It must speedily bring both proceedings to a conclusion. 


Il 


FCC Practices iN LickNsiNG AND ADJUDICATION 


wide television system.” 


Related, in terms of antitrust significance, to its role of allocating frequencies is 
the Commission’s function of licensing such frequencies to broadcasters. Here the 
Commission is required to determine whether the public convenience, interest, or 
necessity will be served by the requested grant.” Since competition is a relevant 
factor in weighing public interest, the Commission must evaluate the competitive 
implications inherent in license applications. This requires scrutiny of the trans 
action underlying the requested license and the antitrust history, if any, of the 
applicant and its affiliates, It also requires effective cooperation between the Com 
mission and the Department of Justice, which bears ultimate responsibility for 
antitrust enforcement. 

Fhe licensing authority places the Commission in a strategic position to vindicate 
antitrust principles in television if it remains alert to the importance of curbing 
monopoly. On the other hand, neglect of competitive factors in licensing and failure 
of effective liaison between the agencies charged with antitrust responsibility can 
produce dangerous concentration. The investigation disclosed a number of in 
stances of inadequate interagency liaison and of licensing practices that fell short 
of protecting the public interest in competition. 

In a proceeding initiated before the Commission in 1951, seeking approval of the 
proposed merger of ABC and United Paramount Pictures to form American 
Broadcasting-Paramount Theatres (the present ABC network organization), failure 
of liaison was the fault of the Department of Justice. Taking cognizance of the 
fact that both parties to the proposed merger had been created to remedy restraints 


of trade,” the Commission held extensive hearings directed, among other things, to 
determining whether the proposed merger was consistent with an outstanding 


antitrust consent decree against the predecessor of one of the parties, whether any 


party had engaged in antitrust violations, and what effect the merger would have 


27RCC Docket No, 8963. 

2® FCC notice of proposed rule making, Docket No. 11164, Sept. 16, 1954. 

"66 Star. 714, 47 U.S.C. § 307(a) (1952 

*” ABC was the transferee of what had been the Blue Network of NBC, which the latter had divested 
after the Commission in its 1943 chain-broadcasting report found that the operation of two networks by 
NBC adversely affected competition in the radio industry, United Paramount Theatres, Inc., was organized 
to take over the theatre properties of Paramount Pictures, Inc., following a consent decree requiring Para 


mount to divorce its motion-picture operations from its theatre-ownership operations 
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under the antitrust laws. Three months before the hearing began, the Commission 
called the antitrust implications of the transaction to the attention of the Attorney 
General and invited Justice Department participation in the hearing. The Depart- 
ment of Justice replied that it would not participate but would like to be heard 
further if anutrust problems should arise at the hearing. On January 7, 1953, more 
than four months after the hearing had closed, and after the hearing examiner had 
issued an initial decision and the Commisson had heard oral argument, the Attorney 
General suggested to the Commission that the proposed merger might substantially 
lessen competition. In these circumstances, the Commission replied that it could not 
consider matters outside the record, which had been closed after ample opportunity 
for participation by the Department of Justice. Thereafter, finding that no substantial 
threat to competition was involved, the Commission approved the merger. 

The NBC-Westinghouse exchange of 1955 found the roles of the two agencies 
as guardians of competition exactly reversed. After notifying the Antitrust Division 
of the Department of Justice of the pendency of the proceeding and its antitrust 
significance, the Commission, nevertheless, approved the proposed exchange without 
a hearing, without waiting for Justice Department comments, and without notice to 
the Department of its proposed action. A letter from the Department indicating its 
intention to investigate the transaction came too late to deter the Commission from 
making its decision public and did not influence the Commission to revoke or 
reconsider its approval as, under the statute,”’ it was free to do. 

Failure of liaison, here obviously the fault of the Commission, was most un- 
fortunate in this case because—unlike its conduct in the ABC-Paramount merger 
—the Commission did not regard the antitrust implications of the transaction or the 
antitrust histories of the parties and their affiliates to be of sufficient importance even 
to warrant a hearing. Briefly, the facts were these: NBC, seeking an owned outlet 
in the Philadelphia market, persuaded Westinghouse to exchange its valuable Phila- 
delphia stations for those of NBC in Cleveland, plus $3 million. Investigation by 
the Commission’s staff gave indication that Westinghouse was most reluctant to part 
with its lucrative Philadelphia properties and may have been coerced to consent by 
the risk that it might otherwise lose its valuable NBC affiliations in Philadelphia and 
elsewhere. Commission staff reports also expressed concern over the concentration of 
coverage by NBC-owned stations that would result from the exchange. Neverthe- 
less, upon the written assertion of Westinghouse that it had not been coerced, the 


Commission gave summary approval to the exchange. The Commission’s improvi- 
dence in this case was in marked and unfavorable contrast with its earlier deliberate 
scrutiny of the ABC-Paramount merger and also with the subsequent action of the 
Department of Justice. The Department, commendably, completed its investigation 


and filed an antitrust suit.** 


"166 Srar. 715, 47 U.S.C, § 309(c) (1952), and 48 Srar. 1094 (1934), 47 U.S.C. § 403 (1952). 


** Civil No. 21743, E.D. Pa., filed December 4, 1956. The complaint alleges that the Radio 
Corporation of America and its subsidiary, NBC, have violated § 1 of the Sherman Act (50 Star. 693 
(1937), 15 US.C. § 1 (1952)) by conspiring to obtain VHF television ownership in 5 of the 8 largest 
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To this comment on the NBC-Westinghouse case, where the Department of 
Justice and the Federal Communications Commission acted at cross purposes, with 
scant attention given by the latter to antitrust considerations, must be added a note 
of concern with respect to the informality which has characterized the Commission's 
adjudicative function in this and other cases. For at least the past ten years, this 
informality has been such that Commission members have repeatedly discussed the 


merits of pending cases with parties. That such ex parte discussion of contested 
issues is inconsistent with adjudication is a proposition too clear to require argument. 

These aspects of the Commission’s licensing and adjudicative practices constitute 
a soft spot in federal regulation that must be removed. There is need for the 
adoption of a code of ethics that will provide a positive guide to permissible and im- 
permissible behavior and for the appointment of personnel aware of and devoted 


to the public interest. 
Ill 


THe TELEviston Networks 


Networking is so uniquely the heart and core of present-day television that any 
appraisal of the industry—or of restrictive practices obstructing its full development 
—must take into account the origins, affiliations and character of the network organi- 
zations. Each of the three operating networks, CBS, NBC, and ABC had its origin 
in radio.** Each was and is an integral part of an enterprise whose activities 
transcend radio and television broadcasting. The central role played by all three 
existing chains and the dominance of the television industry enjoyed by CBS and 
NBC are attributable in some measure to these factors 

The CBS television network is a division of the Columbia Broadcasting System, 
which was organized in 1927. The company is a leading producer of phonograph 
records and electronic equipment. It recently discontinued the manufacture of 
radio and television receiving sets. 

NBC, organized in 1926, is a wholly-owned subsidiary of Radio Corporation of 
America, a vast electronics enterprise and leading manufacturer of radio, television, 
and motion-picture equipment of all kinds. RCA controls about 10,000 patents 
covering equipment used in connection with broadcasting** and operates a world 
wide radio-telegraph cemmunications system. Until 1943, NBC operated two radio 


American markets, through unlawful use of NBC's power to grant or withhold network affiliation. On 
January 10, 1958, the District Court held, among other things, that the FCC had primary jurisdiction over 
the Philadelphia-Cleveland transfer and that the transaction was not subject to collateral attack by the 
Department of Justice. See, also, Hansen, Broadcasting and the Antitrust Laws, elsewhere in this 
symposium. 

** An investigation of 1938-41, which culminated in FCC, Report on Cuain Broapcastine (1941), dis 
closed that CBS and NBC were accounting for more than one-half the revenue of the entire radio 
broadcasting industry and that 85% of the nation’s night-time broadcasting power was available ex 
clusively to these networks, which owned many of the most desirable stations. 

‘The complaint in a pending antitrust suit filed on November 19, 1954 (United States v. Radio 
Corporation of America, Civil No. 97-38, S.D.N.Y.), charges RCA with monopolization of the 


radio-television patent licensing business. RCA denies the charges. 
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networks, In that year, after a finding of the Federal Communications Commission 
that such operation was not in the public interest, NBC divested its Blue Network, 


retaining the Red. 

ABC was originally the Blue (radio) Network, divested by NBC. In 1943, it 
began operating a television network, and in 1953, it merged with United Para- 
mount Theatres, which had, in turn, been formed in consequence of the divestiture of 
theatre-owning operations by Paramount Pictures, in compliance with an antitrust 
consent decree. The resultant American Broadcasting-Paramount Theatres operates 
605 theatres and has recently announced its intention of producing motion-picture 
films through a subsidiary. It also manufactures phonograph records. 

In addition to the foregoing diverse activities, each organization operates a radio 
network and a television network, owns and operates radio and television stations 
in key market areas, and engages in the production of radio and television programs, 
the latter both live and on film. 

For 1955, the CBS and NBC television networks and the nine stations then 
owned by them together reported broadcast revenues of $312,658,470, comprising 
41.99 per cent of the business done by the entire television broadcasting industry, and 
enjoyed broadcast income before taxes of $65,050,186, representing 43.4 per cent of 
the entire industry’s broadcast income. ABC and its five stations had broadcast rev- 
enues of $53,906,480, or 7.24 per cent of the industry total, and broadcast income of 
$5,589,452, or 3.7 per cent of the industry total. 

The following tabulation highlights the position of the network organizations 
in the industry as of the end of 1955. It shows the extent of their affiliations and 
their strategic occupation of key markets with network-owned stations for both radio 
and television. Further, with respect to television, it gives the percentage of the 
public reached by network-owned stations, the profitability of network and network- 
owned station operations, the revenue and profit positions of the networks and their 
owned stations relative to the entire industry, and the proportion of all station profits 
enjoyed by network-owned stations: 


Position of the Networks 


CBS NBC 


Affiliated Radio Stations 235 106 340 


Network-owned Radio 


Stations 6 6 4 


New York New York New York 
Chicago Chicago Chicago (40%) 
San Francisco San Francisco San Francisco 
Los Angeles Philadelphia Los Angeles 
Boston Washington Detroit 

St. Louis New Britain 


Affiliated ‘Television Stations 191! 201 
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Network-owned Television 
Stations 6 7 5 

VHF: New York New York New York 
Chicago Chicago Chicago 
Los Angeles Los Angeles Los Angeles 
St. Louis Philadelphia San Francisco 

Washington — Detroit 

UHF: Milwaukee Buffalo 

Hartford New Britain 


Percentage of U.S. population 
reached by network-owned 
television stations 
Ratio of 1955 profit to 
12/31/54 investment in 
tangible property (networks 
plus owned TV stations) 
Percentage of total TV indus- 
try revenue for 1955 (net- 
work plus owned TV sta- 
tions ) ; 41.99 
Percentage of total TV indus 
try income before tax, 1955 
(network plus owned TV 
stations ) 
Percentage of all _ station 
profits, 1955, enjoyed by 
network-owned stations 12.5 25-9 13.4 44 


The dominance of CBS and NBC in television, which the table illustrates, flows 
in part from their historical dominance in radio, in part from faulty allocations of 
television frequencies by the Federal Communications Commission, and in no small 
part from the programming which these networks, as well as ABC,®° have brought 


to the public. The networks have, at considerable financial outlay and risk, pioneered 


in developing the great new medium of television, producing on a simultaneous 
nationwide basis public service, cultural, and entertainment programs of national 
interest. Certain restrictive practices have also, however, contributed to concentra- 
tion in the industry by giving the networks inordinate control of the broadcast time 
of their affliated stations. These practices must be corrected if television is to 
achieve its full competitive promise. Congress intended to authorize a communica 
tions system in which local and regional self-expression would be encouraged by the 


*° The writer believes that the failure of ABC to achieve full parity with the two dominant network: 
is attributable to three factors. First, it was a late-comer, originating as the less profitable of NBC's twe 
radio chains, Second, when established CBS and NBC radio affiliates turned to television, they were 
not only successful contenders for VHF licenses, but they naturally contracted television affiliations with 
the organizations with which they were already allied in radio. As a consequence, and most important, 
ABC has had to cke' out its market coverage to a greater degree than CBS or NBC by using UHF stations 


in intermixed areas where they do not command the fullest viewer or advertiser acceptance 
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establishment of multiple, diverse, and independent program sources. It did not 
contemplate a situation in which the prerogatives of program selection would be so 


highly concentrated, 


IV 
Practices Suscertiste OF FCC ReGcutation 

A number of restrictive practices arise out of the relations between the networks 
and their affiliated stations and have been or could be made the subject of supervision 
by the Commission in radio as well as television, under its chain-broadcasting regula- 
tions, first promulgated in 1941 and formally applied to television in 1945. These 
regulations, designed to remedy competitive abuses disclosed by a three-year investiga- 
tion, forbid licensing of any station whose relations with a network violate specified 
principles. 

Under the chain-broadcasting regulations, no station may agree to refrain from 
afhliating with a different network and no network may agree to withhold its pro- 
grams from a different station in the area after such programs have been rejected by 
the affiliate. Permissible duration of affiliation agreements is limited to two years. 
Option time arrangements, by which a station agrees, as a condition of affiliation, to 
carry network-sponsored commercial programs during “network option time,” are 
limited to not more than three hours in each of four specified segments of the 
broadcast day,”® and no contractual provision may prevent a station from rejecting a 
‘program reasonably believed by it to be unsatisfactory, unsuitable, or contrary to 


the public interest, or may prevent substitution of a program of outstanding national 


or local importance. 

As originally formulated, the chain-broadcasting regulations provided special 
limitation on the number of station licenses a network organization could obtain in a 
single area. Subsequently, the Commission adopted multiple-station ownership rules 
in both radio and television, which apply to all licensees, irrespective of their char- 
acter as networks, The present rule in television permits ownership of seven stations, 
not more than five of which may be VHF. 

A regulation prohibiting the operation of more than one radio network simul- 
taneously and in overlapping territories was suspended when it appeared that NBC 
would separate the ownership of its Red and Blue networks without need of a rule. 
Finally, the regulations forbid agreements permitting a network to fix a station’s time 
rate for nonnetwork programs. 

In order to assure that provisions of the chain-broadcasting regulations are not 
violated, copies of all network affiliation agreements are required to be filed with the 
Commission, which examines them for conformity with the regulations. The Com- 
mission does not, however, study the agreements to evaluate differences in their 
terms or to determine whether such differences are in the public interest. Nor 
does it make them public. 


*"°8 AM. to 1 P.M.; 1 P.M. to 6 P.M.; 6 P.M. to 11 P.M.; and 11 P.M. to 8 A.M 
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In context of current proposals to eliminate or relax one or more of the existing 
limitations on television network practices and proposals to impose new and sharper 
limitations, the effect of a number of these practices upon competition in the tele- 
vision broadcasting industry merits examination here. ‘This is particularly true of 
network ownership of stations, the “must buy” requirement on advertisers, option 
time, and the “first call” rule. 

As has been shown, the networks have used the existing multiple station owner- 
ship rule*’ to buttress their dominance of television by the ownership and operation 
of broadcasting stations in key areas of the nation.** Multiple ownership of broad- 
casting stations by a single interest, irrespective of its character as a network, leads 
to concentration, militates against the national objective of diversity of program 
sources, and lends itself to anticompetitive abuses. Network affiliation agreements 
examined by the Antitrust Subcommittee reveal that multiple-station owners often 
derive substantial advantages over sole-station owners in compensation and other 
terms, making it difficult for sole-station owners to compete effectively with owners 
of several stations. 

A further possible abuse is facilitated when the multiple-station owner is a net- 
work. Common ownership of network and station places the network in a position 
where, in dealing with advertisers, its proprietary interest may conflict with its 
interest as the representative of affiliated stations. The danger arises that it may 


favor its owned stations at the expense of its affiliates. 
These and similar objections to the widespread multiple ownership of broadcasting 


stations have been voiced by the head of the Antitrust Division of the Department of 
Justice,” the Director of the FCC Network Study Group,*® and the Commission 
itself.4* ‘The multiple-ownership rule should, if anything, be rendered more stringent; 
it should not be relaxed. 

As a condition of the sale of network time, all three networks currently require 
the advertiser to purchase the time of a specified group of affiliated stations. For 
each chain, this “must buy” requirement embraces all network-owned stations. 
To round out the basic required group, CBS adds 51 and NBC adds 50 other 
afhliates. The minimum aggregate evening hourly time charge of these networks 
exceeds $70,000. 

ABC requires the purchase of time on no spectfied stations other than those 

*’ The present rule permitting ownership of 7 television stations, not more than § of which are 
VHF, was adopted in 1954 to encourage UHF broadcasting by multiple-station licensees 

** See table, supra pp. 558-59. 

*” Hearings, supra note 3, vol. 2, at 4122-23. 

$9 Id., vol. 1, at 3761. 


“FCC, op. cit. supra note 33, at 67; Hearings, supra note 4, vol. 1, at 360%. Also see FCC, In 
MaTrer or AMENDING THE RULES AND ReGcuLatTions ReLtatinc to AM, FM, ano Tetevision Broapcasi 


rue 


STATIONS (1953). 
*? Network time charges for each affiliated station are fixed by the networks on the basis of such 
factors as the station’s receiving set circulation in its unduplicated coverage area, The charge for an 


evening hour may range from $150 for a station in a small community to $7500 for a station in New 


York City 
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owned by it, but the advertiser must select additional stations in sufficient number 
to yield the network minimum time charges of $50,000 for an evening hour. 

Legality of the “must buy” requirement under the antitrust laws is in sharp 
dispute. The Department of Justice has asserted that, in its tendency to coerce 
advertisers to the purchase of time on stations they do not want, the requirement 
may constitute a per se violation of the Sherman Act, and that it may also unduly 
restrict unafhiliated stations in selling time to network advertisers.” CBS and NBC, 
on the other hand, assert that “must buy” is a minimum requirement reasonably 
related to the needs of the national advertiser. They regard it as facilitating the 
assembly and sale of an indivisible product, and hence as involving no tie-in. ABC 
defends its “must buy” requirement as designed to help meet the cost of a balanced 
program structure, 

Irrespective of the legality or illegality of “must buy” under the antitrust laws, its 
present rigidity can and should be relaxed in the interest of advertiser freedom of 
choice as well as the interest of unaffiliated stations attempting to compete with 
network affiliates. The leverage of the requirement, particularly as imposed by CBS 
and NBC, to force an advertiser to accept television coverage that he does not 
want in order to get coverage he needs is obvious. It may account for the fact that 
only the largest advertisers are willing to use network television as a commercial 
medium, as evidenced by the fact that approximately one-half the dollar volume of 
all network time sales is accounted for by about 25 advertisers.“* Equally apparent 
is the impact of this requirement on a station desired by the advertiser, but not in- 
cluded in the network’s “must buy” list, in shutting it off from business it would 
otherwise receive, 

Of course, the networks must not be fragmented. This would be avoided by 
adoption of a Federal Communications Commission rule, under its licensing author- 
ity, prohibiting the requirement of the purchase of time on designated stations, but 
permitting imposition of a minimum time charge, to be fixed by the networks at a 
figure high enough to hold the network together but not so high as to deprive the 
advertiser of real flexibility in station selection. 

The networks are enabled to enforce “must buy” requirements largely because they 
control segments of the most desirable broadcast hours of their affiliates by means 


of option-time arrangements in affiliation agreements, which provide that the station 
will, on 56 days’ notice, broadcast all commercial programs offered by the network. 
This provision is qualified by the reservation that the station may refuse any 
program which it reasonably believes to be unsatisfactory, unsuitable, or contrary 
to the public interest and may substitute for a network program a program of out- 
standing local or national importance. Further, the option-time provision may not be 


used to oust the program of another network.® 


*® See Hearings, supra note 3, vol. 2, at 4130-40. 


** Id. vol. 1, at 3525. 
*® As so restricted, and limited to not more than 3 hours in each of 4 segments of the broadcast day, 


time options are permitted by the chain-broadcasting regulations, Sce note 36 supra 
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The history of these provisions is instructive. In its Report on Chain Broadcast 
ing of 1941, the Commission proposed to abolish time options, stating that they 
“have restricted the freedom of station licensees and hampered their efforts to broad 
cast local commercial programs, the programs of other national networks, and na 
tional spot transcriptions,” that “these considerations far outweigh any supposed 
advantages from stability of network operations under time options,” and that “the 
optioning of time by licensee stations has operated against the public interest.”*® CBS 
and NBC protested that the optioning of time was indispensable to network opera- 
tions. After rehearing, the Commission, rejecting this contention of the networks, 
proposed an amended rule which prohibited a time option from being exclusive as 
against the program of another network organization, but permitted time optioning 
of not more than three hours in each of four segments of the day. This amended rule 
ultimately became effective over the strenuous protests of the networks that unavail- 


ability of an option to oust the program of another network would make it virtually 


impossible to clear time for national radio and television programs. 

In spite of these dire predictions, the networks have prospered under the operation 
of the rule. Similar contentions are now made by the networks with respect to pro- 
posals to eliminate or curtail option time. In the light of past developments, these 
predictions must be viewed with skepticism. Moreover, if, as the networks sug 
gest, their survival depends upon curtailment of competition, comprehensive utility- 
type regulation would be necessary in order to safeguard the public interest. Such 
an expedient should not be resorted to except as a last resort. It is certainly not 
justified under present conditions. 

That option-time provisions do tend to curtail competition cannot be doubted. 
First, they tend to substitute the network’s programming decisions for those of the 
station licensee. Second, they tend to enable the networks to bar the programs of 
competing producers from access to station outlets during important broadcast hours. 
Third, they tend to prevent nonnetwork advertisers from competing effectively with 
network advertisers for prime station time. Fourth, they tend to deprive the public 
of that full choice of programs that would be available in a free competitive market. 
There is a marked similarity between time-optioning and block-booking in the mo- 
tion-picture industry which the Supreme Court has proscribed as contrary to the 
antitrust laws.*’ Indeed, it has been pointed out that time optioning is 


an even more virulent practice than block booking for not only does it commit the station 
in advance to take a whole block of programming, but it is a combination or arrangement 
between the networks and their affiliates to oust the programs of important competitors 
in order to honor the option.** 

“* FCC, op. cit. supra note 43. 

*"See United States v. Paramount Pictures, Inc., 334 U.S. 131, 156 (1948), where the Supreme 
Court described bloc-booking as “the practice of licensing, or offering for licensing one feature or group 
of features on condition that the exhibitor will also license another feature or group of features released 
by the distributors during a given period, The films are licensed in blocks before they are actually 


produced.” 
** Memorandum prepared by special counsel, Senate Committee on Interstate and Foreign Commerce, 
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Abandonment of time options would not prevent a network from contracting in 
advance for station clearance. It would merely restore to the station its freedom to 


accept or refuse the program on its merits. In this connection, the reservations under 


which a station may now reject a program are not much protection to it. The net- 
works have terminated the affiliation of stations who have carried too few network 
programs, and a network affiliation is essential to station prosperity. 

‘The writer believes that abolition of ume options would work a salutary restora- 
tion of tree competition in television programming, without materially hindering the 
networks in obtaining clearance for network programs of quality. 

The purpose of the chain-broadcasting regulation which prohibits territorial ex- 
clusivity of network programs is to assure that an affiliated station will not be able 
contractually to restrict the broadcast by other local stations of network programs 
which the affiliate decides not to carry. ‘The “first call” rule modifies this regulation 
by sanctioning agreements by which a network undertakes to offer its affiliate the 
right of first refusal of all programs for broadcast locally. Abuse of this privilege, 
however, may be present when the afhliate exercises its right of “first call” to make 
delayed broadcast of a network program at hours at which few persons watch tele- 
vision or when the program is no longer timely. Such practice contravenes the 
clear purpose of the rule, enabling the afhliate, in effect, to suppress the program 
locally rather than to permit its broadcast by a competitor. The adverse effects of 
such a practice are clear. It increases the competitive advantage of the affiliated 
station over others, aggravates the survival problem of UHEF stations by restricting 
their program sources, and deprives the local public of desirable network programs. 

The Commission could minimize these effects by imposing limitations upon the 
conditions under which the “first call” privilege may be used to delay the broadcast 
of television network programs. Factors relevant to such a limitation are: the nature 
of the program substituted for the delayed program, whether local or network; the 
relative desirability of the period in which the delayed program was originally 
scheduled and the period in which it is later broadcast; and the length of the delay. 
In light of evidence of network objection to the use of network-owned programs 


’ the Commission should 


in “building up” competition to network-owned stations," 
also consider requiring the networks, when their program is not broadcast by the 
local affiliate, to give notice of program availability so that other local stations may 
have opportunity to carry the program. 

Effective regulation of network practices by the Federal Communications Com- 
mission would be materially aided if the Commission currently studied the terms of 
the affiliation agreements required to be filed with it not only for conformance with 
the chain broadcasting regulations, but also for consistency with the public interest. 
Examination of current affiliation agreements by the Antitrust Subcommittee, for 


Television Network Regulation and the UHF Problem, 84th Cong., 1st Sess. 33 (1955). Also see 
Staff Report, Senate Committee on Interstate and Foreign Commerce, Television Network Practices, 85th 


Cong., 1st Sess. 8-64, 97 ¢f seq. (1957). 
** See, ¢.g., Hearings, supra note 3, vol. 4, at 5682. 





ANTITRUST PROBLEMS IN ‘TELEVISION 565 


example, revealed the existence of widespread and arbitrary differences in the terms 
accorded by each network to its individual affiliates in respect of compensation for 
network broadcasting services. Moreover, these differences mainly favored larger, 
multiple-station licensees over small independent operators. Such discrimination, 
when based primarily on considerations of financial stature, can only lead to in 
creased concentration. 

The Commission should consider the advisability of opening to public inspection 
* Such a step might not only reduce the 


all affiliation agreements on file with it. 
present inequality of bargaining power between the networks, with their total knowl 


edge of the terms of all their agreements, and the small, individual licensee who 
must bargain on the basis of only such knowledge as he can pick up, but would also 
subject network affiliation practices to the test of public scrutiny. With all respect 
for the interest of the networks in maintaining the privacy of their business arrange 
ments, it is far from clear to this writer that the sanctity of this privilege of privacy 
outweighs the interest of the public in knowing the manner in which resources 
licensed in its behalf are being exploited. In any event, the Commission should 
adopt the policy of studying and learning from the filed agreements, in aid of its 
regulatory duties. 
V 
Network PRoGRAMMING Practices AND TALENT ConTRACTS 

By exercising final responsibility for network program content, the networks 
reserve to themselves great power to determine what shall be seen and heard on 
television. Through the use of time options, they pre-empt the most desirable broad 
cast hours of all but a few stations to the use of network advertisers. 

In addition, the networks have extensively entered the business of program pro 
duction.”' This means that they must often exercise a choice between programs in 
which they have a direct financial interest and those offered by independent com 
peting producers. Here, as in the case of network ownership of broadcasting stations, 
there is danger of a conflict of interests. The interest of the network in providing the 
best obtainable programming may conflict with its interest in the broadcasting of 
programs in which it has a financial stake. Independent producers have contended 
that when a network and an independent producer both seek to sell an advertiser for 
the same time period, the network is prone to disapprove the independent’s pro 
duction on grounds related to “good programming” or “the public interest.” In 
light of the networks’ explanations of instances offered, the Antitrust Subcommittee 
reached no conclusion as to whether the networks do tie sales of network time to 
the sale of programs in which they are financially interested. Nevertheless, the 
danger inherent in these relationships and interest alignments is obvious. 


°° See, in this connection, Senate Committee on Interstate and Foreign Commerce, supra note 48, at 95 

*! For selected recent periods, the percentage of programs in which each network had a financial 
interest, compared to the total number of programs broadcast by it, was as follows: CBS, 50.5; NBC 
46.9: ABC, 27.8. 
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Moreover, in dealing with independent producers of television programs, the net- 
works tend to demand more than the mere right to broadcast. They also demand, 
and their strategic bargaining position often enables them to achieve, the right 
to participate in \e prospective profits from any rerun of the program after its initial 
broadcast, and from so-called subsidiary rights.” The potential anticompetitive con- 
sequences of these demands for profit participation in independently produced pro- 
grams are threefold: access of independently-produced programs to the national 
networks tends to become subject to the payment of toll; network-owned programs 
tend to receive an artificial trade advantage over programs owned by others; and 
advertisers tend to be restricted in their choice of programs, in so far as they lose access 
to those of independent producers. 

Here, again, the practices of the networks in program production are highly sug- 
gestive of the conditions condemned in the Supreme Court in the Paramount Pictures 
case," where motion-picture producers, through strategic control of theatres, secured 
great competitive advantage over rival film producers, and divorcement of the de- 
fendants’ production operations from their theatre operations was ordered. 

As part of their programming activities, the networks also keep a substantial 
number of performers of various types under long-term exclusive contracts. The 
duration and exclusive character of these contracts tend to restrict from access to 
outstanding talent not only competitors of the networks in the radio and television 
industry, but also noncompetitive enterprises like night clubs and theatres. More- 
over, some of the agreements impose restrictions on the performance of the artist 
outside the geographic limits within which the network operates. 

In addition, NBC engages in artist-management practices of a type that was one 
of the subjects of complaint in the antitrust case of United States v. Radio Corporation 
of America® as the result of which NBC and CBS sold all their interests in artists 
and concert bureaus. Under such present arrangements, the network is given the 
right to direct the artist’s activities and to retain all proceeds from performances 
other than on television. Such practices, if permitted to grow, can have lasting ill 
effects on the talent-management business. 

The Antitrust Division of the Repartment of Justice has advised that it is engaged 
in a broad-gauge investigation of network operations to determine whether antitrust 
suits should be instituted. The practices of the networks with respect to television 


programming and talent contracts provide a fertile field for the Division’s scrutiny. 


VI 
Broapcaster Activities IN Music 

The history of the radio and television industry has been marked by a continuing 

®® Subsidiary rights involve exploitation of the popularity of the program by licensing the use of its 
name or the name or likeness of one or more members of its cast to manufacturers and distributors of 
commercial products. Profit participations range from 25 to 50 

*® United States v. Paramount Pictures, Inc., 334 U.S. 131 (1948). 

** United States v. Paramount Pictures, Inc., 85 F. Supp. 881 (S.D.N.Y. 1949). 

** Civil No. 3763, N.D. Ill, 1941. 
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struggle between songwriters and broadcasters over royalties to be paid for the public 
performance of copyrighted music. This conflict, which in 1939 impelled the broad- 
casters to enter the music-licensing business in their own behalf, has given rise 
to institutional practices carrying grave antitrust implications. 

For 25 years after its organization in 1914, the American Society of Composers, 
Authors and Publishers (ASCAP), an unincorporated performing-rights society, 
enjoyed a virtual monopoly in the business of licensing the performance of music 
for profit. Composed of approximately 4,000 songwriter-members and 875 music 
publisher-members and managed by a board on which the two groups have equal 
representation, ASCAP licenses the performance of its members’ music, collects 
royalties, and distributes the net proceeds to its members. Participation in royalty 
distributions and in the election of directors is proportioned to the frequency with 
which a member’s music is performed. 

Under a five-year nationwide contract expiring December 31, 1940, ASCAP was 
receiving from individual broadcasting stations as royalties for the performance of 
ASCAP-licensed music a specified percentage of each station’s receipts from both 
network and nonnetwork programs. In renewal negotiations, ASCAP sought to hold 
the networks responsible for royalties on network programs at a higher rate. This 
proposal was firmly resisted by the broadcasters. 

For the purpose of acquiring a bargaining weapon for use against ASCAP, whose 
members then included almost all the established songwriters, the broadcasting in 
dustry, in 1940, organized Broadcast Music, Inc. (BMI), its own music-licensing 


organization. Stock ownership in BMI is limited to broadcasters.°® On behalf of its 
broadcaster-owners, BMI acquires licenses for the public performance of music and, 
in turn, licenses such performance to broadcasters and others. BMI pays no divi 
dends. It grants licenses under contracts providing maximum royalty rates, from 


which broadcasters, but not nonbroadcaster licensees, are then allowed a pro rata 


discount, called a “rebate,” in the amount by which total BMI costs fall short of such 
contract maxima.’ Broadcasters thus receive their licenses at cost to BMI, as re 
duced by any profit realized by BMI from licensing nonbroadcast performance. 

The 1940 negotiations between the broadcasters and ASCAP resulted in a 
memorable impasse. From November 1, 1940 until November 1, 1941, when the 
dispute was finally settled, virtually no ASCAP-licensed music was heard on the air. 
BMI had been in existence too short a time to have developed a substantial repertoire, 
with the consequence that the broadcasters and the public had to make do with 
compositions that had come into the public. domain. The bulk of popular music, 
during this period, was simply blacked out. 

Early in 1941, during the blackout, antitrust suits were instituted against both 


®6 The networks are the largest shareholders of BMI, owning an aggregate of 25.6% of its stock. 
In addition, CBS and NBC together underwrote an $800,000 obligation of BMI, constituting the unpaid 
balance of the purchase price of the music catalogue of a large music publishing concern 

*™ Such rebates to broadcasters bear no relation to the amount of stock owned in BMI. 
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ASCAP and BMI, and both suits culminated in consent decrees.’” In part, no 
doubt, because ASCAP had been in existence for many years,"® whereas BMI was 
then less than two years old, the decree against ASCAP has a much more severe 
impact upon the songwriter-broadcaster conflict than that against BMI. Thus, where 
the decree against BMI is directed essentially against discrimination by BMI in the 
licensing of music to users, the decree against ASCAP, as modified in 1950, directly 
affects ASCAP’s practices vis-a-vis broadcasters and other licensees in the following 
respects: (1) ASCAP must make available to broadcasters a per-program license 
in addition to the familiar blanket license; (2) ASCAP’s license for network pro- 
grams and motion-picture films used in theatres must run to the network or the 
motion-picture producer, and not to the individual station or theatre; and (3) any 
user of music may apply to the court for a determination of rates whenever the user 
feels dissatisfied with the rate quoted by ASCAP.® | 

BMI has been vigorous in urging the broadcasting community to patronize BMI- 
licensed songs. It has engaged in extensive exhortation, both orally and by means 


of mimeographed and printed publications, reminding broadcasters that BMI music 


is “their” music and urging them to increase their broadcasting of such music in 
proportion to ASCAP music. In this, BMI has perhaps stressed the self-interest of 
the broadcasters more heavily than the quality of the compositions involved. Fur- 
ther, as a goodwill device, BMI has engaged in a variety of free services to broad- 
casters. 

Songwriters contend that, in addition, BMI has engaged in unethical inducements, 
e.g., of ASCAP writers to conceal their authorship of compositions in order to permit 
their inclusion in the BMI repertoire; of ASCAP publishers to transfer compositions 
to BMI publishers in violation of the ASCAP membership agreement; of ASCAP 
writer-members to resign and become affiliated with BMI. Similarly, they complain 
that BMI subsidizes publishing firms, performers, disc jockeys, and record companies 
in the interest of exploitation of BMI music. They assert that these alleged practices 
have contributed to a situation in which broadcasters are sharply discriminating 
against ASCAP music and favoring music licensed by their own licensing agency, 
for reasons unrelated to the intrinsic merit of the compositions involved. 

Although the relative performance of ASCAP and BMI music has varied over the 
years, ASCAP continues to predominate over BMI in performance of songs in the 
»61 


important category known as “popular. To this, songwriters reply that the num- 


"* United States v. American Society of Composers, Authors and Publishers, Civil No. 13-95, $.D.N.Y. 
1941; United States v. Broadcast Music, Inc., Civil No. 459, E.D. Wis. 1941. 

"’ An antitrust suit instituted against ASCAP in 1934, but never tried, was discontinued without 
prejudice at the time of entry of the consent decree, United States v. American Society of Composers, 
Authors and Publishers, Eq. No. 78-388, S.D.N.Y. 1934 

°’ The decree also limits ASCAP to the licensing of nondramatic performing rights in musical com 
positions; prescribes conditions of membership, management, and distribution of royalties; and provides 
for arbitration of the claim of any member who is dissatisfied with his apportionment of royalties. 

®' Music is classified as country and western, or folk; rhythm and blues; Latin American; classical or 
serious; and popular. BMI is dominant in the first and second, and has been dominant in the third 
of these categories. In terms of frequency of public performance, popular music is the most important. 
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ber of BMI “hits” in recent years is disproportionate to the total number of per- 
formances of BMI songs as compared to ASCAP songs. They argue that ASCAP 
over-all predominance may result exclusively from the broadcast of old ASCAP 
favorites whose publication antedates BMI and that the performance of new songs 
(of which hits are made) may reflect sharp discrimination against ASCAP composi 
tions. Statistics under the proposed breakdown are not, however, available. The 
writer does not evaluate these arguments. 

There is a clear public interest in access of the best music to the airwaves. The 
experience of 1940-41, when popular music went substantially unheard, illustrates 
the power of the broadcasters, even then, to deny that access to ASCAP music. 
That power is immeasurably greater today by virtue of the existence of a substantial 
repertoire of songs licensed to BMI. Finally, as BMI has stoutly maintained, an 
incentive exists for broadcasters to exploit music licensed by their own agency. In 
the circumstances, it is imperative that the Antitrust Division of the Department of 
Justice most searchingly scrutinize the exploitation of music in the broadcasting field 


to determine whether antitrust suit should be instituted. 
Vil 
Discounts IN THE SALE or Network TIME 


Whether the present practice of each network in fixing the network time rate of 


its affiliated stations constitutes illegal price fixing under the antitrust laws is a 


question now under consideration by the Antitrust Division of the Department of 
Justice.’ In addition, each network allows advertisers a variety of quantity dis 
counts which run as high as 25 per cent and which are not related to any cost saving. 
Such discriminatory discounts in the sale of goods might well constitute violations 
of the Robinson-Patman Act."* In as much, however, as that Act is apparently 


not applicable to the sale of services,** the large network-advertiser is able to obtain 


a competitive advantage solely by virtue of his superior mass purchasing ability. 
This is true although there is no distinction in principle between discrimination in 
the sale of goods and discrimination in the sale of services. Similarly, section three of 
the Clayton Act,’ which bans certain tie-in arrangements, is not applicable where 


°* In antitrust suits filed against CBS and NBC in 1941, it was alleged that a similar practice in radio 
broadcasting violated the Sherman Act. 

*8 4g Star. 1526 (1936), 15 U.S.C. § 13 (1952). 

°* Cf. Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 610 n. 27 (1953). In that case, 
the Supreme Court reserved the question whether advertising space in a newspaper is a “commodity” 
within the meaning of § 2 of the Robinson-Patman amendment. See also Syracuse Broadcasting 
Corp. v. Newhouse, 236 F.2d 522, 527 (2d Cir. 1956). In 1937, the Federal Trade Commission ruled 
informally that advertising space in a magazine was not a commodity within the meaning of § 2(a). 81 
Conc. Rec. 2336 (1937). See also Fleetway, Inc. v, Public Service Co., 72 F.2d 761 (3d Cir. 1934) 
holding that “commodities” as used in § 2 of the Clayton Act did not include rates of transportation of 
passengers by bus. Cf. McKinley Telephone Co. vy. Cumberland Telephone Co., 152 Wis. 359, 140 N.W 
38 (1913), holding that the supplying of telephone service is the supplying of a “commodity of com 
merce.” 

°° 38 Star. 731 (1914), 15 U.S.C. § 14 (1952) 
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services are involved." To close these loopholes in existing law, the writer has intro- 
duced a bill in Congress to amend the relevant sections of the Robinson-Patman 
Act and the Clayton Act so as to make them applicable not only to the sale of com- 


modities, but also to the sale of services by an independent contractor. 


VIII 
e LONCLUSIONS 
Commercial television broadcasting is today a-basically healthy, competitive in- 
dustry, still largely in its infancy and capable of duplicating its past rapid growth. 


The task of keeping the industry healthy and competitive—of avoiding both the 
Scylla of uncontrolled concentration and the Charybdis of overprotection—presents 


a vital challenge to federal regulatory policy. 

In the opinion of this writer, the existing legislative scheme provides ample 
authority for regulation of the television broadcasting industry in the public interest, 
which includes national antitrust principles.°* What is needed is not more laws, 
but more vigilant administration of existing law. To this end, the Federal Com- 


munications Commission must redouble its efforts to solve the allocations problem, 
it must revise its licensing practices and policies to give greater weight to competitive 
considerations, and it must more closely conform its adjudicative practices to the 
dictates of due process of law. 

In rule-making and in enforcement, close attention must be given to industry 
practices which tend to restrain competition. Those practices which involve networks 
or broadcasters in potential conflicts of interest, such as network ownership of 
broadcasting stations, network engagement in program production, and broad 
caster activities in the licensing of music, are particularly susceptible of anticompeti- 
tive abuse. Existing rules in this area must, in general, be strengthened, not relaxed. 
One step in this direction is taken by the Network Study Group's recent recom 
mendations that multiple ownership—both by networks and others—be limited, that 
network affiliation agreements be opened to public inspection, and that “must buy” 
and option-time restrictions be prohibited.” 

The Anttrust Division of the Department of Justice should bring its pending 
investigation to a prompt conclusion, to be followed by suit if indicated. Finally, 
both the licensing process of the Commission and the enforcement function of the 


Antitrust Division should be strengthened by the improvement of liaison between 


the two agencies. 


*© See United States v. Investors Diversified Services, 102 FP. Supp. 645 (D. Minn. 1951). 

*THLR, 8277, 85th Cong., 1st Sess. (1957 

** This observation does not apply to present proposals to experiment broadly in the techniques of 
subscription television. The Communications Act does not clearly envisage television for a price. More 
over, subscription television involves such basic departures from existing practice and contains such a 
grave potential threat to the survival of traditional “free” television, that the decision whether or not 
to embark on these widespread tests should be made by Congress and not by the Federal Communications 


Commission, 
*’ See FCC, op. at. supra note 17 
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All the measures which have been suggested are essential to the continued growth 
of healthy, competitive television. All are within the competence of existing regula- 


tory and enforcement agencies. Only if the agencies fail to carry out their responsi 


bilities will appropriate legislative proposals have to be considered by Congress. 
The American people have a vital stake in the realization of a truly nationwide 


and competitive television system. They must not be disappointed. 





BROADCASTING AND THE ANTITRUST LAWS 


Victor R. HAnsen* 


Current questions of monopolization and restraints in the radio and television 
broadcasting industry have aroused serious interest and study on many sides. To 
review the role of the Justice Department's Antitrust Division in the study of such 
questions is the purpose of this article. 

By a series of interrelated statutes, Congress has marked out government re- 
sponsibiliuies, on the one hand, for antitrust enforcement and, on the other, for 
regulation of broadcasting activities. Section four of the Sherman Act leaves enforce- 
ment-of that law to “the direction of the Attorney General.”' And section 15 of the 
Clayton Act imposes a like responsibility on the Department of Justice. The Federal 
Communications Commission, in contrast, has no power to enforce the Sherman 
Act and only limited authority, never thus far exercised, to enforce Clayton Act 
section seven against “common carriers engaged in wire or radio communication or 
radio transmission of energy.”* In the statutory framework, there would seem to be 
little basis for conflict regarding the responsibility for antitrust enforcement. 

More broadly, however, the Commission is obliged by statute to “generally en- 
courage the larger and more effective use of radio in the public interest.”* While 
conceivably the public interest in broadcasting might have been served by stringent 
regulation, actually Congress adopted a different method. As the Supreme Court 
... the Act recognizes that broad- 


“a 


put it in FCC v. Sanders Bros. Radio Station,® 
casters are not common carriers to be dealt with as such. Thus the Act recognizes 
that the field of broadcasting is one of free competition.” With this in mind, 
former Commission Chairman McConnaughey, testifying before the Special Antitrust 
Subcommittee of the House Judiciary Committee, affirmed that the Commission “has 
the obligation . . . to maintain a system of broadcast compatible with the antitrust 


laws.” Underscoring the importance of competition, Congress did not see fit, for 


example, to grant the Federal Communications Commission power to give a broad- 


casting licensee any antitrust immunity." On the contrary, Congress directed the 


*1.L.B. 1928, University of Southern California. Assistant Attorney General of the United States, 
in charge of the Antitrust Division, Department of Justice, since 1956; member of the California bar 
Author, Tue History ov rue Stare Guarp or Catirornia (1946); Tortuous Paru or a Fiouctary: Prep- 
AKATION OF CONDEMNATION Cases For TRIAL (1954). 

126 Srar. 209 (1890), 15 U.S.C. § 4 (1952). 

*38 Srar. 736 (1914), 15 U.S.C. § 25 (1952). 

"64 Srar. 1125 (1950), 15 U.S.C. § 21 (1952). 

“so Srar. 190 (1937), 47 U.S.C. § 303(g) (1952) 

* 309 U.S. 470, 474 (1940). 

* Hearings before the Antitrust Subcommittee of the House Committce on the Judiciary on Monopdty 
Problems in Regulated Industries, 84th Cong., 2d Sess., ser. 22, pt. 2, vol. 1, at 3113 (1956). 

"In contrast, most other federal regulatory agencies have such power. For example, the Interstate 
Commerce Act provides that “any carriers... participating in a transaction approved or authorized 
. are hereby relieved from the operation of the antitrust laws... ."" 63 Star. 485 (1949), 49 U.S.C, 
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Commission to refuse a license to anyone whose license has been revoked by the 
judgment of a court in an antitrust proceeding.” And even more important, section 
313 of the Communications Act itself specifies: 


All laws of the United States relating to unlawful restraints and monopolies and to 
combinations, contracts, or agreements in restraint of trade are declared to be applicable 
to... interstate and foreign radio communications.” 


In the light of this provision, former Chairman McConnaughey agreed that even 
specific Commission approval of an exchange of stations does not render “antitrust 
prosecution by the Department of Justice impossible.”'® Although, a recent court 
decision, which I shall discuss herein, would seem to be at variance with this con 


clusion, the Commission has stated for the record that 


In the light of the provisions of the [Communications] act, the Commission has taken 
the position that an action by it in an adjudicatory proceeding finding a particular grant 
of a license to be in the public interest cannot and does not insulate that transaction from 
further challenge by the Department under the antitrust laws." 


Entry into broadcasting requires a license from the Commission,'* and that license 
is granted, assuming the availability of a channel in the area, upon a showing of 
the ability of the prospective licensee to serve the public interest. In determining 
whether entry should be permitted, the Commission has rigorously excluded con 


sideration of economic factors relating to possible financial loss, even where in an 


exceptional case admission of a new station into the area could conceivably result 


in bankruptcy of prior licensees and possible cessation of service.'* Such a policy 


is the antithesis of that prevailing with respect to regulated industries and powerfully 
rebuts any claim that broadcasting is similarly regulated, with primary jurisdiction 
for enforcing the antitrust laws vested in the Federal Communications Commission. 
Thus, in the Sanders case, the Supreme Court held that Commission findings 
relative to potential economic injury were not a prerequisite to the granting of an 


additional license for an area, despite a plea by a pre-existing station that it was 
§ 5 (11) (1952); and see 62 Srar. 472 (1948), 49 U.S.C. § 5(b)(9) (1952), pertaining to relief 
for antitrust liability for rate-making agreements. Similarly, the Shipping Act states that “every agree 
ment [between carriers filed with the Federal Maritime Board} .. . lawful under this section shall be 
excepted from the provisions of sections 1-11 and 1§ of Title 15... ." 64 Svar. 1274 (1950), 46 
U.S.C. § 814 (1952). And the Civil Aeronautics Act provides that “any person affected by any order 
made [by the Board relating to consolidation, merger, acquisition of control, or pooling agreements | 
shall be . . . relieved from the operations of the ‘antitrust laws’... in so far as may be necessary to 
enable such person to do anything authorized, approved or required by such order.” 52 Srar. 1004 
(1938), 48 U.S.C. § 494 (1952) 

°66 Srar. 716, 47 U.S.C. § 311 (1952). 

* 48 Sratr. 1087 (1934), 47 U.S.C. § 313 (1952). 

° Hearings, supra note 6, at 3135. 

“Letter from Chairman George C. McConnaughey to Hon. Warren G. Magnuson, Jan. 3, 1957 
See Hearings before the Senate Committee on Interstate and Foreign Commerce on the Television 
Inquiry, 84th Cong., 2d Sess. pt. 4, at 3116, 3118 (1956). 

966 Srar. 714, 47 U.S.C. § 307(a) (1952). 

*® The Commission has, however, considered economic factors in its rule-making proc ecdings allocating 


television channels. 
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already losing money, that it would be caused further economic loss, and that the 
area might not be able to support both stations. The Court said :"* 


Plainly it is not the purpose of the Act to protect a licensee against competition but 
to protect the public. Congress intended to leave competition in the business of broad- 
casting where it found it, to permit a licensee who was not interfering electrically with 
other broadcasters to survive or succumb according to his ability to make his programs 
attractive to the public, 


Nevertheless, the Supreme Court seemingly left the door ajar for consideration of 
economic factors in one situation, 1e., where there was a real possibility “that both 
stauions—the existing and the proposed—will go under with the result that a por- 
tion of the listening public will be left without adequate service... .”'° Possible 


injury to the public, as distinguished from the pre-existing station, thus appeared to 


be the single exception. 

Recently, the Commission attempted to go even further. In a striking opinion in 
In re Southeastern Enterprise (WCLE), involving a situation similar to that of the 
Sanders case, the Commission refused to consider the effect of economic factors on 
competition, even where there was a possibility of failure of both stations and inter- 
ruption of service with consequent injury to the public. The Commission chose to 
regard the exception of the Sanders case as obiter and seized upon “this opportunity 
now to disclaim any power to consider the effects of legal competition upon the 


” 


public service in the field of broadcasting.” For if it were to concern itself with 
economic effects, the Commission argued that it would be put in the intolerable 
position of engaging in a detailed common-carrier-type examination of the existing 
station's efficiency, its proper rate of return, and the prices charged advertisers, etc., 
factors which it believed Congress had excluded from consideration in the broadcast- 
ing field. 

Summing up, the Commission said :'" 

Restriction of competition is a corollary of exclusivity, and exclusivity is tolerable only 
by the application of public utility concepts or techniques. When common carrier tech- 
niques are employed in the broadcasting business to the extent necessary to accomplish the 
objectives urged upon us, a subtle, indirect, but nonetheless a real transformation from 
competitive regulatory practices to public utility regulation will inevitably result. This we 
deem contrary to the specific provisions of the Communications Act, the intent of Congress, 
and the interpretation of that Act in the Sanders case, supra. 


Doubt has been cast upon this decision, however, by an order issued by the court of 
appeals in the course of reviewing Southeastern Enterprises. On a petition for stay of 
the order below, the court of appeals stated :"7 


** 309 U.S, at 475. "Id. at 476. 16 22 F.C.C. 605 (1957) 

'T Pitch & Kyle v. FCC, Case No. 13,868 (D.C, Cir. June 5, 1957). The same cause before the Com 
mission was captioned In re Southeastern Enterprises (WCLE), 22 F.C.C, 605 (1957) Subsequently, the 
court, on rehearing, dissolved the stay, and the case was dismissed by agreement of the parties on August 
13, 1957. However, the precise legal issue is now before the same court in Carroll Broadcasting Co. v. 


FCC, Case No. 14,104, in which oral argument is scheduled for February 4, 195% 
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. .. the probabilities of success appear to lie heavily with appellant; and unlike that case 
[Television Corporation of America v. FCC}, the showing of irreparable injury here is 
sufficient when coupled with such probability of success, to justify a stay. 


In view of this statement and other dictum of the court of appeals, the validity of the 


Southeastern Enterprises rule remains in doubt. 

This is far from saying, however, that the Commission regulates no broadcasting 
activities which touch on the business relations of its licensees.'* For example, the 
Chain Broadcasting Rules, although addressed in terms to station licensees, actually 
govern specified relationships between stations or applicants and networks.'® The 
Commission, after hearings, has at least inferentially sanctioned many of the con- 
tractual provisions between stations and network. Hence, regardless of whether 
such a sanction can grant legal immunity from the antitrust laws, it is obvious that, 
as a practical matter, the Antitrust Division, shaping its antitrust proceedings, should 
consider the scope and content of Commission regulations and their impact on broad- 
casting practices of antitrust significance. Conversely, the Commission is obligated 
to explore, as highly pertinent to the public interest, the antitrust implications of 
broadcasting conduct it regulates. 

This statutory framework and administrative background lends perspective to the 
pending civil suits and investigations of the Antitrust Division in the broadcasting 
field. Initially, two antitrust civil cases against broadcasters were pending in the 
courts, one of which has been dismissed; six other antitrust cases involving television 
have been filed against distributors of feature film for telecasting. More broadly rele- 
vant are pendng investigations of television network tie-ins and talent control and 
the Division’s current analysis of the antitrust questions posed by the television net 
works’ “must buy” and option-time policies. Finally, underpinning all these in 
quiries is the basic issue of whether, in today’s market context, the networks’ 
multiple role—program production, talent control, program distribution, and station 
ownership—so threatens television competition as to warrant antitrust remedy, per 
haps including divestiture or divorcement. 

I 
Pending Lirication 

United States v. Radio Corporation of America.” In June 1955, NBC and West 
inghouse Broadcasting Company sought Commission approval of an exchange of 
WBC’s radio and television stations in Philadelphia for NBC's stations in Cleveland 
plus $3,000,000. On December 21, 1955, following an investigation by its staff, the 
Commission voted to grant the joint application, and the stations were exchanged one 
month later. 

In June 1956, a federal grand jury in Philadelphia undertook an investigation 


* Television broadcasting, for example, is carried out pursuant to Subpart E of the Federal Com 
munications Commission's Rules Governing Radio Broadcast Services, 47 C.V.R. c. 1, pt. 3 (Supp. 1956) 

™ NBC v. United States, 319 U.S. 190, 196 (1943 

© Civil No. 21743, E.D. Pa. 1956. 
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of the circumstances of this station exchange, and on December 4, 1956, a civil 
antitrust action which charges RCA and NBC with violations of section one of the 
Sherman Act was filed in the United States District Court for the Eastern District 
of Pennsylvania. 

The complaint alleges that the defendants unlawfully combined or conspired to 
obtain VHF (very high frequency) television station ownership for NBC in five 
of the eight largest markets of the United States by the unlawful use of NBC's 
power as a network to grant or to withhold NBC network affiliation from non- 
network station owners. In March 1954, the approximate date when the conspiracy 
is alleged to have begun, NBC owned and operated VHF television stations in New 
York, Chicago, Los Angeles, Cleveland, and Washington. 

‘The conspiracy is alleged to have been carried out, in part, by NBC’s acquisition in 
Philadelphia (the nation’s fourth largest market) of television and radio stations 
(WPTZ and KYW) formerly belonging to Westinghouse. This acquisition is alleged 
to have been accomplished by a threat that if Westinghouse would not agree to the 
exchange, it would lose its NBC affiliation in Boston and Philadelphia, it would not be 
granted NBC affiliation for a station which it was acquiring in Pittsburgh, and it 
would not obtain NBC affiliation for its future television stations when acquired. 
The complaint also alleges that the contract of May 16, 1955, by which Westinghouse 
agreed to exchange its Philadelphia stations for NBC’s Cleveland television and radio 
stations (WNBK and WTAM-AM and -FM) and $3,000,000, was itself in unreason- 
able restraint of trade and therefore in violation of the Sherman Act. 

The complaint further alleges that the illegal activities of NBC and RCA have 
reduced Westinghouse’s ability to compete with NBC and other station owners in 
the sale of advertising, have eliminated competition among independent station repre- 
sentatives for representation of the acquired television station in Philadelphia, have 


precluded competition among station owners in Philadelphia for NBC network 


affiliation, and have reduced the competitive ability of Westinghouse’s parent com 
pany, Westinghouse Electric Corporation, against RCA and others in the sale of 
equipment for the transmission and reception of radio and television signals. 

The complaint requests the court to declare unlawful the combination or con- 
spiracy between RCA and NBC, and the contract between NBC and Westinghouse. 
It also requests such divestiture of NBC’s assets as the court may deem necessary and 
appropriate under the Sherman Act and section 313 of the Communications Act. 

RCA and NBC, by joint answer, pleaded five separate defenses to the charges. 
The first denied the existence of the conspiracy charged in the complaint and further 
denies that the contract between NBC and Westinghouse involving the station 
exchange is in unreasonable restraint of trade. The answer alleged the existence 
of facts involved in the FCC approval of the exchange of licenses by NBC and 
Westinghouse and certain facts involved in the relationship between the FCC and 
the Department of Justice during the pendency before the FCC of the matter of 
approval of the exchange of licenses. On the basis of these alleged facts, the defendants 





nee 
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sought to invoke the doctrines of administrative finality, lack of jurisdiction over 
the subject matter, res judicata and collateral estoppel as barring the Government's 
cause of action. 

On January 10, 1958, the district court ruled that these defenses were valid and 
constituted a bar to the prosecution of this suit. ‘The decision concluded that the 
orderly administration of law required dismissal of the action. 

Whatever the ultimate outcome of the litigation, this much is clear. First, the 
NBC-RCA case poses squarely the question whether approval of a broadcasting 
license by the Commission can oust the district courts of jurisdiction to enforce the 
antitrust laws. Second, the roles of the parties to this exchange underline the 
disparate bargaining power of a station owner, even as large as Westinghouse, in its 
relauons with the major television networks. 

The Philadelphia Radio & Television Broadcasters cases*' involved an alleged 
agreement by Philadelphia broadcasting stations and their local trade association not 
to deviate from their published rate card rates. On June 27, 1956, a grand jury 
returned an indictment against the association, nine radio stations, and ten of their 
officers for violation of section one of the Sherman Act. ‘This was followed by the 
filing on August 3, 1956 of a companion civil suit seeking (a) termination of the 
alleged price-fixing agreements, (b) cancellation of the association’s bylaws imple- 
menting the freezing of rates, and (c) the adoption of new bylaws making member- 
ship in the association contingent upon compliance with the judgment. On June 
13, 1957, the association pleaded guilty in the criminal action and was fined $5,000. 
The incorporated defendant radio stations were permitted to enter pleas of nolo 
contendere and were each fined $1,000, and the indictments against the individual 
defendants were dismissed. The civil suit is still pending. 

In March and April 1957, six separate antitrust actions were filed in the Southern 
District of New York against the major distributors of feature film for television,”* 
alleging violations of section one of the Sherman Act by the compulsory bloc- 
booking of copyrighted feature films to television. Each complaint alleges that 
the respective defendant company has required television stations to license its 


pictures in groups. In order for a station to obtain any of the pictures in the group, 
it is claimed, the station is required to take not only the pictures it wants, but also 


a number which it does not wish to license or televise. In addition, the complaints 
assert that the alleged restraint has caused the playing time of television stations to be 
arbitrarily pre-empted by the defendants’ films, thereby preventing stations from ex- 


™ United States v. Philadelphia Radio & Television Broadcasters Ass'n, Crim. No, 18872, Civil No 
21138 E.D. Pa, 1956. 
*® The television distribution companies named as defendants are the following: 
Loew's, Inc. (MGM Pictures), Civil No. 119-24 
C & C Super Corp. (RKO Pictures), Civil No. 119-284 
Screen Gems, Inc. (Columbia Pictures), Civil No. 119-285 
Associated Artists Productions, Inc. (Warner Bros. Pictures), Civil No. 119-286 
National Telefilm Associates,-Inc. (2oth Century-Fox Pictures), Civil No. 119-287 
United Artists Corporation (United Artists Pictures), Civil No. 119-288 
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hibiting the films of other producers and distributors. It is maintained, moreover, 
that stations financially unable to purchase in the large groups required to be taken 
have been unable to buy any of the defendants’ films. Finally, the appearance of 
many old and poor quality films on television today is attributed to the existence 
of the allegedly unlawful bloc-booking contracts. 

The respective prayers for relief ask that the defendant company be required 
to license picture-by-picture and station-by-station, and that the defendant offer to 
renegotiate the existing contracts. 

Discovery proceedings are now in process. 

II 
Tik-INs anp TALent Controu 

Great disparity in power between the networks and other elements of the industry 
is revealed by the current investigation of charges that television networks require 
sponsors to use network-owned programs. The complaints are against network 
tie-ins of sales of television network time to sales of shows owned or controlled by 
the network—in other words, that networks (acting individually) sometimes offer 
desirable time slots, in what is usually called “prime time” (7:30-10:30 in the evening), 
to sponsors only on condition that these sponsors use shows in which the networks 
own an interest. 

This investigation of asserted television network control over shows and talent 
began more than two years ago. After preliminary inquiries revealed that further 
investigation was warranted, in March 1956, a broad, general inquiry was launched 
into network practices relating to the sale of television network time and shows. In- 
dividuals and companies functioning at every level of the television industry were 
interviewed, These included advertising agencies, television program producers and 
distributors (of both live and film), station representatives, network officials, and 
sponsors. 

Integral to this broad inquiry is investigation of long-term talent contracts. Under- 
scoring its relevance is the tale of prior governmental action against restraints on 
radio talent. In 1941, the Federal Communications Commission promulgated its 
Chain Broadcasting Rules for radio. NBC and CBS promptly sued the Com- 
mission to enjoin their enforcement.”* While these actions were pending, in Decem 
ber 1941, the Department of Justice brought suits against the same networks alleging 
conspiracies in restraint of trade and attempts to monopolize interstate commerce in 
radio broadcasting, electrical transcriptions, and talent. These complaints alleged 


that the networks were “. . . insisting that the advertisers and advertising agencies 


using time on defendants’ networks likewise use the services of talent under contract 
to defendants.” In May 1943, the Supreme Court upheld the authority of the 
Commission to promulgate the Regulations.** Soon after, on October 18, 1943, the 


*8 See NBC v. United States, 44 F. Supp. 688 (S.D.N.Y. 1942), rew’d, 416 U.S. 407, 447 (1942). 
** NBC v. United States, 319 U.S. 190 (1943). 
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Government moved to dismiss its antitrust complaints, since both networks had sold 
their artists bureaus and the Commission apparently had power to regulate any 
reacquisition. Against this background, the present inquiry is whether the networks 
now insist in television (as they allegedly did in radio) that advertisers use network 
shows in which network talent appears as a condition to the purchase of choice 
network broadcast time. 
Ill 
Network TIME SALEs TO ADVERTISERS 

A corollary to this inquiry into network television show production practices 
is the Antitrust Division’s investigation of network time sales to advertisers which 
commenced in the summer of 1956. This inquiry aims to determine whether the pro- 
cedures by which the networks distribute product—in other words, the methods by 
which they sell broadcast time on their own and their affiliated television stations— 
violate the antitrust laws. It also concerns the demand for and supply of television 
network time, as well as discounts and rebates offered to advertisers by the networks. 

One practice employed by all three networks is the so-called “must buy” policy. 
This policy requires the advertiser, if he desires to use the network at all, to purchase 
broadcasting time on a large number of television stations. This “package” pro- 
cedure varies somewhat between networks. Thus, CBS requires a network sponsor 
to advertise on all five of the television stations it owns,” plus 51 designated affiliated 
stations. (The minimum time rate for an evening hour on the CBS network exceeds 
$70,000.) Similarly, NBC requires the advertiser to buy time on its own six television 
stations, plus 51 designated affiliates. NBC’s rate card further provides that, to obtain 
normal discounts, the advertiser using prime evening time must also broadcast his 
program over 43 additional afhliates—for a total of 100 stations. As a result, such 
package’s minimum cost for an evening hour on NBC is approximately $go,000. 
Until recently, ABC’s policy required an advertiser to utilize all five of the ABC 
owned stations and such additional affiliated stations as would provide a minimum 
time charge of $50,000 per Class A (evening) hour. Last spring, ABC dropped the 
requirement that time on its owned and operated stations be purchased and increased 
its minimum time charge to $60,000. The networks refer to the stations on the 
“must buy” list as “basic required” stations, “available only as a group.” 

The “must buy” policy relates to, and derives support from, the networks’ control 
oftheir affiliates’ prime telecasting time, effected by time options. “Option time” 
is ‘industry shorthand for the contractual arrangements between a network and its 
afhliated stations by which the network receives an option to require the stations to 
take network programs, with certain exceptions, for a specified number of hours each 
day. Since 1941, when the Federal Communications Commission promulgated its 
Chain Broadcasting Rules, option time has been regulated. These regulations pro 
vide that television broadcasting stations may not option*® 


*°In addition, CBS has applications pending before the Commission to acquire television stations 


in Philadelphia and St. Louis. 
*° FCC Regulations, 47 C.F.R. § 3.658(d) (Supp. 1956). (Emphasis added.) 
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.. . for network programs any time subject to call on less than 56 days’ notice, or more 
time than a total of 3 hours within each of four segments of the broadcast day . . . as 
follows: 8:00 a.m. to 1:00 p-m.; 1:00 p.m. to 6:00 p-m.; 6:00 p-m. to 11:00 p.m.; I1:00 p.m. 
to 8:00 a.m.... Such options may not be exclusive as against other network organizations 
and may not prevent or hinder the station from optioning or selling any or all of the time 
covered by the option, or other time, to other network organizations. 


In addition, the Regulations provide that broadcasters may not have any arrange- 


ment with a network which 


prevents or hinders the station from rejecting or refusing network programs which the 
station reasonably believes to be unsatisfactory or unsuitable or . . . which . . . in its 
opinion, .. . [are] contrary to the public interest, or from substituting a program of out- 
standing local or national importance.*7 


The Federal Communications Commission’s Chain Broadcasting Rules stem 
from the Commission’s powers to regulate the operation of the stations it licenses to 
serve the public interest under Title three of the Communications Act of 1934. The 
Commission has no such licensing power over networks, and its rules are, therefore, 
necessarily directed against practices of the individual stations engaged in chain-broad- 
casting or network ownership of stations. Since the “must buy” arrangements are 
between the networks and the television advertisers, some question has been raised 
as to the Commission’s authority to regulate these relationships. No such regulations 
presently exist, but the problem has been studied by a special Network Study Group 
of the Commission. 

The Antitrust Division has launched an investigation of the effects of “must buy” 
upon advertisers and the television industry. In this connection, it gave careful 
consideration to the legal opinions submitted to the Senate Interstate and Foreign 
Commerce Committee by critics of the television networks who contend that the 
“must buy” policy is illegal under the doctrines of United States v. Griffith,* and 
United States v. Paramount Pictures, Inc.’ \n addition, it also studied the several 
legal briefs submitted to the same senate committee by the networks defending this 
business practice as reasonable, necessary, and unrestrictive. It is contemplated that 
in the course of this investigation, numerous persons with knowledge of this field will 
be interviewed in an effort to obtain a wide variety of information concerning net- 


work procedures for selling time to advertisers. 
IV 
Nerwork Ownersuip oF STATIONS 
In addition to their pre-eminence in networking and program production and 


their control of network time sales to advertisers, ABC, CBS, and NBC are also three 
of the most important owners of television stations in the nation today. NBC now 
871d. § 3.658(e). 


” 334 U.S. 100 (1948). 
*° 334 U.S. 131 (1948). 
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owns VHF stations in New York, Chicago, Los Angeles, Philadelphia, and Washing- 
ton—the nation’s first, second, third, fourth and tenth largest markets respectively; 
it also owns UHF stations in Buffalo and Hartford. ABC owns VHF stations in the 
first, second, third, fifth (Detroit) and sixth (San Francisco) largest television 
markets; it has no UHF stations. CBS owns VHF stations in the first three largest 
television markets and has applications pending for VHF stations in Philadelphia and 
St. Louis, the nation’s ninth largest market; it also owns UHF stations in Milwaukee 
and Hartford. Senator John Bricker reported to the Senate Committee on Interstate 
and Foreign Commerce that “NBC . . . includes 23 per cent of the country’s popu- 
lation within the service areas of its owned stations.”*? Similarly, the President of 
CBS conceded, in his testimony before a senate subcommittee, that CBS covers “ap 
"The equiva- 


proximately 20 per cent of the population with its owned stations.” 
Jent figure for ABC is slightly under 19 per cent.*” 

Recognition of the fact that multiple ownership of stations breeds concentration of 
control appears in the Federal Communications Commission Regulations, which 


provide :** 


Multuple Ownership. (a) No license for a television broadcast station shall be granted 
to any party .. . if the grant of such license would result in a concentration of control 
of television broadcasting in a manner inconsistent with public interest, convenience, or 
necessity. In determining whether there is such a concentration of control, consideration 
will be given to the facts of each case with particular reference to such factors as the size, 
extent and location of area served, the number of people served, and the extent of other 
competitive service to the areas in question. The Commission, however, will in any event 
consider that there would be such a concentration of control contrary to the public interest, 
convenience or necessity for any party or any of its stockholders, officers or directors to have 
a direct or indirect interest in, or be stockholders, officers, or directors of, more than seven 
television broadcast stations, no more than five of which may be in the VHF band. 


The Commission itself, in its Report on Chain Broadcasting in 1941, said that it 
would oppose network ownership of stations if it were deciding the matter ab initio. 
It justified continuation of network station ownership only because substantial 
interests had developed in reliance upon its tolerance of the situation. The Com 
mission deplored the trend toward concentration of ownership and control of radio 
stations. The same trend has been observed with respect to television. 

Ownership of a large number of stations by a single interest raises real antitrust 
problems. Such an owner would be in a position to use tactics similar to those of 
the Griffith, Schine, and Crescent motion-picture circuits by using a dominant posi- 
tion in one station area to obtain an advantage for a less desirable station. In fact, 
we have received complaints that those tactics have already been employed by multi 

*° Senate Interstate and Foreign Commerce Committee, The Network Monopoly, 84th Cong., 2d 


Sess. 24 (1956). 

* 44 Report or PROCEEDINGS BEFORE THE SENAT! COMMITTEE ON INTERSTATE AND Foreign Com 
MERCE ON THE TELEVISION INQUIRY 3344 (June 13, 1956). 

*2U.S. Bureau or THE Census, Dep’r or Commerce, SUMMARY—CENSUS OF POPULATION, 1950 
Population of Standard Metropolitan Areas P-A-1, table 26 

*9 49 C.F.R. § 3.636 (Supp. 1956). 
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station owners who obtain perferences in network affiliations over single-station 
owners and who obtain preferences in the purchase of important packages of feature 
film. 

It is my considered opinion that the FCC’s multiple-ownership rule should, if 
anything, be tightened, not relaxed. Any liberalization of the rule would tend to 
increase the trend toward concentration of control. Such concentration is undesirable 
and inconsistent with antitrust objectives, whether the control is vested in networks or 


in others. 
V 
SUMMARY AND CONCLUSIONS 


The Network Study Group of the FCC made its final report on network 
broadcasting last year.** This special and expert group has made recommendations 
for more stringent FCC regulation of television network practices. Also, its report 


has attempted to define more explicitly the lines of jurisdictional responsibility be- 


tween the FCC and the Antitrust Division. 

The Antitrust Division’s current investigation of network control over talent and 
program production, though not yet complete, suggests that the principal networks 
have power to dominate if not control all aspects of television programming. 
For example, the CBS network, based on figures it supplied to congressional 
committees, produced alone or in association with other producers half the programs 
shown on its network, This power, it seems clear, spills over simple network dis- 
tribution of entertainment to engulf program production, program syndication, sta- 
tion representation, and talent. 

With such a pattern of dominance in program production, the present inquiry 
focuses on whether that power has been, or will likely be, used to exclude compe- 
tition, thus violating section two of the Sherman Act. It also seeks to determine 
whether, in violation of section one, networks do “tie” sales of network time to the 
use of shows in which networks own an interest or control. 

Beyond questions of network “tie-ins,” there is the question whether the “must 
buy” policy of the television networks tends to coerce advertisers into the purchase 
of network television time on stations which they do not want. In fact, it may be 
determined that television advertisers accept network-picked packages of stations 
because of the networks’ control, via time options, of prime telecasting time. The 
“must buy” policy appears to be closely interrelated with option time. 

Appraisal of the impact of network practices upon television advertising requires 
examination, among other things, of available alternatives to network advertising. 
Statistics indicate that television advertisers spend considerable money each year on 
both local and national spot television advertising. In the aggregate, these two forms 
account for more than half of the advertising expenditures for television time. How- 


**FCC, Nerwork Broapcastinc, Reporr or rue Network Strupy StTarr Tro rue Network Srupy 


CoMMITTER (1957). 
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ever, this need not mean that these forms of television advertising are equivalent to 
or provide satisfactory substitutes for network telecasting. 

In addition, there is some prospect that “must buy” may unduly restrict the 
chance of the independent competing television station to sell time to an advertiser 
already tied to the network affiliate. This power offers opportunity for special 
abuses in cities or towns having only one or two VHF stations. There, a network 
may be tempted to use the dominant position its affiliate may hold to force the 
sale of time on affiliated stations in more competitive cities via “must buy.” 

In the course of the several current inquiries which attempt to judge whether 
these or other broadcasting business practices transgress the antitrust laws, it is 
natural to look for an analogous industry. ‘To many lawyers, there appears a striking 
similarity between the television industry structure and that movie pattern condemned 
in the Paramount case.*° The Court there held the eight defendants, acting in 
combination, had monopolized the movie exhibition business in first-run theatres via 
practices such as “pooling agreements,” which violated the Sherman Act. De 
fendants in combination were found to possess not merely monopoly power over 
the price at which films were exhibited in theatres, but power based on theatre 
control to deny to their rivals access to first-run theatres. 

Now compare, if you will, the Paramount defendants’ power based on theatre 
control with the networks’ dominance based on station control. “The five majors in 
1945," the Paramount Court found, “had interests in somewhat over 17 per cent of 
the theatres in the United States—3,137 out of 18,076.” Moreover, again in the 
language of the Supreme Court, “in the g2 cities of the country with populations over 
100,000 at least 70 per cent of all the first-run theatres are affiliated with one or more 
of the five majors.”** 

Networks’ control over the nation’s TV stations dwarfs the majors’ power over 
theatres condemned in Paramount. As of July 29, 1957, Broadcasting-Telecasting 
(a recognized trade publication) reports that there are 389 VHF television stations 
and 88 UHF stations—or a total of 477 commercial TV stations in this country. Of 


this 477, about 45 are independent stations, with no network affiliation. From these 


statistics, it seems clear the networks own or have affiliation agreements with more 


than go per cent of the television stations in this country. 

The present investigations should elicit answers to questions of power and purpose. 
Network practices like “must buy,” option time, control of programming and 
the “tying” of shows to time sales would evidence network dominance, a matter 
crucial to a Sherman Act monopolization charge under a section two inquiry. 
Beyond that, such practices may violate section one. 


*° 334 U.S. 131 (1948) 
°° Id. at 167. 





THE FUNCTIONS AND PRACTICES OF A 
TELEVISION NETWORK 


Ricitanp S. Sacant,* THomas K. Fisner,t anp Leon R. Brooxst 


In the relatively short period of ten years, the television broadcasting industry has 
achieved a phenomenal growth. It is estimated that over 40 million families in the 
United States now have one or more television sets' for which they have invested 
approximately $21.0 billion in their purchase and maintenance.* The latest figures 
show that each television family averages slightly over five hours a day watching 
television.” ‘The universality of television is further evidenced by the fact that 99.2 
per cent of United States families live in areas which are within range of at least one 
television signal.* More than eight out of ten United States families actually have 
television sets, and 97 per cent of these television homes have a choice of two or more 
signals, while 79 per cent have a choice of four or more signals. The average tele- 
vision home has a choice of 5.4 different signals.® As of August 1, 1957, there were 477 
commercial television stations actually in operation,® all but a relative handful of 
which were afhliated with one or more of the three nationwide television networks.” 

A further measure of the present dimensions of television and its rapid growth 
is the size of the advertisers’ investment therein. From a volume of $57.8 million 


in 1949, advertising on television grew to more than $1,209.9 million in 1956.8 


The rapid growth and public acceptance of television is attributable mainly to 
the network organizations. They were active in the development of television long 
before most others now on the scene. Prior to World War II, the network organiza- 
tions were experimenting with television, but full-scale commercial operation was 
not commenced until after the end of the war. At the outset, of course, there were 
few television receivers. Since advertisers were unwilling to pay for programs with 


* A.B. 1935, LL.B. 193%, Harvard University. Vice President, Columbia Broadcasting System, Inc.; 
member of the New York bar. 

+ A.B. 1937, J.D. 1939, University of Michigan. Vice-President and General Attorney, CBS Television, 
a division of Columbia Broadcasting System, Inc., member of the New York bar. 

1 A.B. 1933, LL.B. 1936, Harvard University. Assistant General Attorney, CBS Television, a division 
of Columbia Broadcasting System, Inc.; member of the Massachusetts and District of Columbia bars. 

* CBS Television Research Department (September 1957). 

* CBS, Inc., Economic Advisor Department 

* Nielsen Television Index, July 1956-June 1957. 

* All non-television-owning families in counties where television ownership is at least 10% plus all 
families owning television sets. ApvertisiInG ReskarcH FouNDATION, NATIONAL SURVEY OF TELEVISION 
Sers in U.S, Housenoips (1956). 

* Based on a special Nielsen Television Index study as of May 1, 1957. 

® Broadcasting-Telecasting Magazine, Aug. 5, 1957, Pp. 109. 

7 At the present time, there are three regularly operating nationwide networks: American Broadcasting 
Company (ABC), a division of American Broadcasting-Paramount Theatres; CBS Television, a division 
of Columbia Broadcasting System, Inc. (CBS); and National Broadcasting Company (NBC), a subsidiary 
of Radio Corporation of America. , 

"Printers Ink Magazine, Aug. 23, 1956, p. 55, citing McCann-Erickson, Inc., estimate 
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such small potential audience, there were few programs. This, in turn, gave little 
incentive to the public to purchase television receivers. 

The circle of economic frustration was broken by the network organizations. 
At enormous cost, they programmed far in excess of what was justified by the then 
current economics of the situation. ‘They provided the major entertainment programs 


and broadcasts of popular sports eyents and important political events of national 


interest, despite a lack of sponsors for these programs. It was this investment of 


creative energy and dollars which gave television its major impetus, both as an enter- 
tainment and information medium and as an outlet for advertisers. 

It was this investment, repeated year after year, which helped build the networks 
into the largest organizations in broadcasting today. Perhaps partly because of their 
size, some of their practices—the very means by which the present state of the 
television art has been attained—and the financial results of these practices have 
recently become the object of criticism from certain quarters and are now under the 
scrutiny of the administrative and legislative organs of the federal government. 

It is the purpose of this article to consider the principal practices under attack.” 
Their proper evaluation, however, requires an explanation of the functions of a 
television network, its place in the television scheme, and its relationship and responsi- 
bilities to the public, television stations, and advertisers. Limited by space considera- 
tions, it will be impossible to deal as comprehensively as we would like with the 
various aspects of the business of networking and its multi-faceted relationships. 
Nevertheless, an attempt will be made to outline networking in its major aspects so 
that the reader may approach the difficult task of assessing the charges against the 


networks armed with some understanding of the networking business. 


I 
Tue Functions or 4 Network OrGANZATION 
A television network is a number of television stations in different localities, each 
related by contract with an operating organization, pursuant to the terms of which it 
undertakes to and does broadcast programs originating from the operating organiza 
tion.” All or most of the stations on the network are physically interconnected 


*Much of the material presented herein is derived from a document entitled “Network Practices 
Memorandum Supplementing Statement of Frank Stanton, President, Columbia Broadcasting System, 
Inc.,” prepared for and submitted to the Senate Committee on Interstate and Foreign Commerce by 
Columbia Broadcasting System, Inc. in June, 1956. The “Opinion of Counsel and Memorandum Con- 
cerning the Applicability of the Antitrust Laws to the Television Broadcast Activities of Columbia Broad 
casting System, Inc.” submitted to the same committee by the firm of Cravath, Swaine, and Moore, New 
York City, is a thorough analysis of network practices which have been subject to criticism. Such 
analysis refutes charges that network practices may have been violative of the antitrust laws. Due 
to space limitations, we are unable to give any extended discussion of this subject. Running through 
the latter half of the article, however, is a brief discussion of the impact of the antitrust laws on the 
networks and their practices. 

° This latter, i.c., ABC, CBS, or NBC, is more properly described as a “network organization” rather 
than as a “network,” which refers to the group of stations carrying the programs emanating from the 
network organization. However, in accordance with common usage, these organizations will frequently 


be referred to herein as networks. 
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either by telephone cables or microwave relays—so as to be capable of the simul- 
taneous broadcast of the same television program. However, it is not unusual that 
one or more of the stations comprising the network will, by the use of film, broad- 
cast or “carry” the program on a “delayed” basis, that is, at a later period than 
originally transmitted by the network organization. 

While each of the television network organizations owns and operates a limited 
number of television broadcast stations,'' for the most part, a network is comprised 
of independently-owned and operated stations, each of which is linked with the 
network organization by a contract—termed an affiliation agreement—which defines 
their relationship and their mutual rights and obligations. The stations are fre- 
quently referred to as affiliates of the network organization. 

Each network provides a schedule of programs’? to its affiliates, arranging for the 
physical interconnection necessary to carry network programs to the stations for 
broadcast to the viewing public within their service areas. Thus, in a sense, the 
public is the ultimate recipient or beneficiary of these arrangements.’* 

To pay the costs of these network broadcasts and to provide revenues to pay 
program and other charges, as well as profits, of both the network organization and 
the stations, the network seeks to sell nationwide broadcast time and programs to 
national advertisers who, in return, are afforded the opportunity of broadcasting over 
the network commercial messages accompanying the programs. ‘Thus, a network 
is a national advertising medium. Advertisers are the network’s customers—the 


buyers of broadcast time and of programs offered by the network organization. 


Each affiliated station, in turn, supplies to the network one element of that service— 
local broadcast time over that station—and is paid by the network for the use of that 
time in accordance with the rate of payment agreed upon in the affiliation agreement. 

Accordingly, it is clear that a network has vital links with three distinct groups— 


the public, stations, and national advertiser# 
A. The Public 


Networks bring to the public news, information, education, and entertainment— 
all free of charge. Today, via the networks, the entire nation can see the Sadler’s 
Wells Ballet, the World Series, Peter Pan, The Caine Mutiny Court-Martial, debates 
and discussions between and by the world’s leading figures, and almost an 
infinite variety of the best available entertainment. Network television has brought 
about a stronger cohesion among the people of the United States and a greater 
first-hand knowledge of the entire country. And it makes available a means by 
which in times of national crisis the nation is afforded a means of immediate 


The maximum number of television stations which any person may own or operate is limited to 
s VHF stations and 2 UHF stations. FCC Rules and Regulations, 47 C.F.R. § 3.636 (Supp. 1956). 

'* These programs may be produced and owned solely by the network organization, produced in 
association with others and jointly-owned, or produced and owned entirely by outsiders. In addition, 
there are numerous subsidiary rights in the programs which may be held by any number of different 
interests. 

"The practices, relationships, and functions herein described pertain only to the present system of 
so-called free television, wherein the public receives the programs with no direct charge to it. 
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mobility. The only source of nationwide ive programming is the networks. Only 
such live programming will permit events of national interest to be seen throughout 
the country as they happen. While film programs may be and frequently are good, 
it is its live quality which is the real magic of television. To remit television largely 
to film—not an unreal threat if the networks are throttled—would be seriously to 


confine the excitement, scope, and impact of television. 


B. The Stations 


In considering the functions performed by the network for its affiliated stations, 
it is important to bear in mind that, unlike radio today, the cost of television pro- 
gramming, even on a local basis, is very high. Accordingly, the furnishing of pro 
grams to the stations is an important function of the network organization. In addi 
tion to the fact that revenues accrue to the station for carrying the network programs, 
the station is relieved of the necessity of expending monies for its own local programs 
or for the acquisition of other outside programs.'* A basic by-product to the stations, 
which results from network programming'® is a large audience circulation. It is on 
this circulation that the station bases its advertising rate. Thus, increased circula 
tion will attract additional revenues to the station both from national spot adver- 
tisers'® and from local advertisers. A basic fact of television advertising is that ad- 
vertisers look to “adjacencies”—the times which may be available adjacent to the 


programs which have attracted the largest audiences. 


C. National Advertisers 


For national advertisers, network television provides large circulation at specific 
time periods in the schedule at a low unit “cost per thousand” and in one efficient 
purchase, An advertiser’s investment in network television will not be made unless 
he is persuaded that he will receive sound value for his money. It is a network's 


function to organize itself and fashion its network line-up of stations and program 


ming so that it can make network television a good buy. For advertising dollars 


are essential to television as we know it today. 

Thus far, we have examined the broad dimensions of television and, in general, 
the services and functions which network organizations perform for the public, for 
stations, and for advertisers. Greater specificity and fuller understanding of the scope 
of these services and functions can be furnished by a brief outline of the structure 
and operations of a particular television network.” 


The network schedule of programs supplied to its affiliates includes, in addition to those sponsored 
by advertisers, sustaining (1.¢., unsponsored) and public-affairs programs. 

** The rating services show that, with rare exceptions, network programs are the most popular. 

*® National spot advertisers are advertisers who elect to acquire and broadcast their programs on a 
“spot” basis in several markets. The programs are not necessarily broadcast at the same time in each 
market, the network is not utilized, and there is no interconnection. 

7 The CBS Television Network has been selected because of our familiarity with its internal workings. 


For the same reason, statistical and other data cited in this article will frequently relate specifically to 


CBS. 
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D. The CBS Television Division 
The CBS Television Network is a part of the CBS Television Division, one of the 
six operating divisions of the Columbia Broadcasting System, Inc.’* In addition to 
operating the network, the CBS Television Division operates VHF television stations 
in New York, Chicago, and Los Angeles and UHF television stations in Milwaukee 
and Hartford.'® The Division also includes CBS Television Spot Sales, an organiza- 
tion which acts as national spot advertising representative for the CBS owned sta- 
uons and for eight CBS Television affiliates. CBS ‘Television Film Sales, Inc., a 
wholly-owned subsidiary of CBS, syndicates entertainment and newsfilm programs 
to television stations, regardless of network affiliation, and to national advertisers 


who place such programs on a spot basis with television stations. 


1. The CBS Television Network organization and staff 

Organizationally, the CBS Television Network comprises 47 major operating 
units, divided into five main groups: (1) Programming; (2) Sales; (3) Operations; 
(4) Operating Services, including Station Relations, Engineering, and Research; 
and (5) Administrative Services. The weekly cost to CBS Television of maintaining 
this organization and staff is about $700,000. In 1949, the full-time personnel devoted 
to the television network numbered only 427; in contrast, as of March 1, 1956, CBS 
Television employed on a full-time basis 2,412-people for its network and a total of 
5493 people, including per diem personnel, talent, and supporting corporate per- 


sonnel.”° 


2. CBS Television Network physical facilities 

In order to supply high-quality programs to its affiliates day in and day out, a 
television network must provide and maintain elaborate physical facilities. The 
CBS ‘Television Network now has 31 broadcast studios—22 in New York, five in 


Hollywood, and four in Chicago. Except for five in New York, all are equipped for 


the production of live programs. CBS has invested nearly $28 million in its television 


network program production facilities in New York and Hollywood alone. 


3. The CBS Television Network affiliates 
‘The CBS Television Network includes the aggregate of stations affiliated with 
CBS Television. As noted, only five of these stations are owned by CBS. The 


The other five operating divisions are: the CBS Radio Division, which operates the CBS Radio 
Network and six radio stations; the CBS Laboratories Division, which is engaged in research in electronics 
and other fields; the Columbia Records Division, which produces primarily phonographs and records; the 
CBS-Hytron Division, which manufactures electronic tubes; and the CBS International Division, which 
is engaged in the export business. 

° The Federal Communications Commission has recently awarded a Construction Permit to CBS for 
a VHF station in St. Louis, 

*° Included in the last category are personnel in the CBS News and Public Affairs Department, main- 
tained by CBS in order to fulfill its responsibility as a medium of inmass communication devoted not only 
to entertaining, but also to informing the people. The 1956 gross annual operating budget for the CBS 
News and Public Affairs Department was $7,000,000. It services both the CBS Television an! the 
CBS Radio Division. 
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remainder are wholly owned by others. In total, as of September 1, 1957, the CBS 
Television Network furnished programs to 189 affiliated stations in the United 
States, 30 in Canada, and nine in Alaska, Hawaii, Agana, Guam, M.1., Mexico, Cuba, 
and Puerto Rico. Of these, 193 were primary affiliates and 35 secondary afhliates.”" 
As of September 1, 1957, CBS Television afhliates reached 40,485,300 families in the 
United States, or gg.18 per cent of all the families who own television sets. 


4. ATET interconnection facilities 

In addition to its own organization and the facilities which it must maintain, a 
network must arrange for a means by which its affiliates throughout the country can 
be interconnected in order to serve its affiliates with its program product.** Only in 
this way can a program be seen simultaneously by viewers on a nationwide basis. 
Interconnection is, of course, necessary for all live programs, whether they be enter- 
tainment programs or broadcasts of public events as they occur. Even with respect 
to film programs, interconnection is necessary in order to provide simultaneity and 
to make it possible for an advertiser to have his program and his advertising con- 
tinuity broadcast through a single purchase from a single source and at a fixed point 
in the network program schedule. 

At present, most network stations are interconnected by American Telephone and 
Telegraph facilities, either in the form of coaxial cables or microwave relays. These 
facilities are used by the networks on a continuous basis and represent a major 
expense to the networks. CBS Television, alone, is currently paying at the rate of 
$14 million a year to the AT&T for the use of interconnecting facilities.” 


5. The CBS Television Network program schedule 

The end result of the CBS Television Network staff, physical facilities, and aggre 
gate of affiliates is the CBS Television Network program schedule. It is a truism that 
television is a voracious consumer of programs. A network must produce a full 
day’s schedule day in and day out, and it cannot leave the screen blank even for 


a minute once a program is scheduled. Some idea of the dimensions of the task 


° ° - 3 
of a network can be gained from the following example. During the week ending 
April 7, 1956, the CBS Television Network furnished to its afhliates 129 live pro 


grams, varying in length from 15 minutes to three hours and covering an aggregate of 
68% broadcast hours. Including both live and film programs, the total was 86% 
2" The terms 


of affiliates and are not subject to precise definition, Generally speaking, the principal difference between 
a primary affiliate and a secondary afhliate is that the affiliation agreement with a primary affiliate provides 


“primary afhliate’’ and “secondary affiliate” are convenient means of loose classification 


for network option time, while the afhliation agreement with a secondary afhliate does not 

#2Of 189 United States CBS Television affiliates, 178 are interconnected. The 11 noninterconnected 
affiliates are dependent on television recordings which are supplied by the network organization 

2° Tf interconnection facilities were not supported by the networks’ regular and substantial use, and if 
instead they were used only on special occasions such as the World Series or a political convention, their 
costs on such an occasional use basis would vastly increase—possibly by as much as 30 or 40 times per 
program, And it is likely that if these interconnection facilities were used only occasionally, at least 
those which go to the smaller markets outside the top 40 or 50 cities would not be used with sufficient 


frequency to warrant their being preserved by AT&T for television use at all 
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hours. It is estimated that in 1956, the program product of the CBS Television Net- 
work alone, in terms of hours, was more than three times that of the total product 
of feature films released from Hollywood in 1955, and that of CBS Television and 
CBS Television in association with outside sources was six times that of feature 
films from Hollywood. 


I] 
Tuer Economics or NetTworkinc 
There are two facets to the economics of the network’s operations. One deals 
with the distribution of the revenues accruing to the network. The other arises 
out of the relationship between network broadcasting and the advertiser. A dis- 
cussion of these two aspects of networking economics will help to bring into sharper 
focus the functions and multiple role of the network organization. 


A. Revenues of Networking and Their Distribution 

The charge to an advertiser for a program broadcast over the network and 
sponsored by the advertiser involves two elements—program charges and time 
charges. Program charges are intended to recoup the cost of creating and producing 
the program. They are payable to the network only when the program is sold by 
the network to the advertiser. Where it is produced and sold by outside producers, 
the program charge is made by the outside producer. 

Time charges are applicable in the case of all sponsored programs—regardless of 


their sources—broadcast by the network. The time charge to an advertiser is the 


aggregate of the rates—usually published in the form of a network “rate card”—of 
each of the stations on the network carrying the program. ‘This charge is known as 
the gross time charge. Discounts are usually allowed advertisers in order to encourage 
(1) their use of the maximum number of stations and thus assist the stations in the 


smaller markets to obtain network programs and to maximize service to the public— 
and (2) week-to-week continuity in advertiser sponsorship by making it more eco- 
nomical for advertisers to support major programming throughout the year. The 
time charge remaining after these discounts is known as the net time charge. From 
this amount, the network also pays the advertising agency’s commission—15 per cent 
of the net time charge. 

One further expense—and a major one--which must be paid out of the time 
charge is the cost of physically bringing the program to each of the affiliates which 
carries it. ‘This cost of distribution includes a share of the network's payments to 
AT&T which represents the approximate cost for the use of AT&T transmission lines 
allocated to the program. The network also pays for the television recordings where 
the AT&T facilities are not available to or used by the stations. 

The time charge revenues thus remaining to the network are further reduced 
by the payment to the affiliates for the station time devoted to the program. In 
this connection, it is important to note that the affiliation contracts normally provide 
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for payment to the stations of a percentage of the gross time charges to the advertiser. 
As shown, this gross amount is not received by the network; it is reduced by several 
direct major deductions and expenditures. Thus, in fact, the percentage paid to the 
station, when related to the amount retained by the network, is much greater than 
that specified in the affiliation agreement.** 

To illustrate this flow of revenue, a typical case is cited—Climax, an hour-long 
dramatic series broadcast by the CBS Television Network and sponsored by the 
Chrysler Corporation. 

The average gross weekly charges to the advertiser for Climax during January, 
February and March 1956 totalled $137,007. Of this, $43,247 constituted program 
charges and $93,720 time charges. 

Fifteen per cent of the $43,287 program charges, or $6,493, was paid to Chrysler's 
advertising agency as the customary agency commission. There remained to the 
CBS Television Network $36,794 to apply against the costs which the network in- 
curred for the program. Those costs fall into two general categories: (1) the costs 
of creating the program each week, known as “above-the-line costs,” and (2) pro 
gram production and (studio and technical) facilities costs, known as “below-the-line 
costs.” The direct above-the-line costs for Climax averaged $26,065 weekly 
salaries to 59 people who devoted an average of 2,454 man-hours to each week's pro- 
grams. The direct below-the-line costs for production and facilities averaged a 
total of $19,451 a week, including salaries to 263 additional people who spent an 
average of 2,105 man-hours per program. Thus, although Chrysler paid $43,287 per 
week for program charges for Climax, the actual amounts expended by CBS Tele- 
vision directly for the program totalled $52,009.”° 

The advertiser’s discounts in connection with Climax aggregated $23,175, result- 
ing in a reduction of the net time charges to $70,545. After deducting the 15 
per cent agency commission on this amount, there remained to the network $59,963 
as revenue from the time charges for the 164 stations carrying the program. From 
this amount, $6,056 was paid to AT&T for line charges and $1,259 weekly for tele 
vision recordings. 

Of the $52,648 time charges remaining, $26,185°° was paid each week to the 
affiliates carrying the program. This is almost equal to the amount ultimately re- 
tained by CBS Television after all deductions, payments and charges, but without 
taking into account the $8,722 deficit incurred by CBS Television in the production 
of the program. 

To determine whether such a division of revenues between stations and the 
network is equitable, the functions of each should be examined. The station provides 


**The CBS Television Network affiliation agreement usually provides for payment to the station 


of 30% of its gross rate. 
25In one sense, the program is not typical: the amount by which the program costs exceed program 


payments by the sponsor was abnormally large. But some loss is not unusual. The loss here, and 


in connection with other programs, is the price paid by the network to develop and maintain a strong 
over-all program schedule for the public, station affiliates, and advertisers 
2° Exclusive of $940 deducted for music license payments to BMI and ASCAP 
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the use of its transmitter and the most valued commodity which it has to offer—its 
ume. In providing its transmitter and time, the station must, of course, attribute to 
that time a proportionate share of its investment and of the costs of its over-all 
operauons. But the actual out-of-pocket expenses attributable to the network pro- 
gram are normally minimal.*’ And, in turn, the personnel of the station are thus 
freed to create local programming, to sell the station’s own (or outside produced) 
nonnetwork programs to national spot and local advertisers, and to do all the things 
necessary for successful local operation. As has been shown, in addition to receiving 
a share of the network revenues and saving those costs which would be incurred 
if the station were required to program that period itself, the station benefits from 
the increased circulation which enables it to charge substantial rates and to attract 
national spot and local advertising revenues directly. 

On the other hand, the network must pay for the network staff and facilities,?* 
and for all the functions and services which it must render out of the net residue 
of time charges accruing to it. It must maintain its organization and its over-all 
programming schedule, including all its sustaining and public-service programs. 

The network organization is large and complex. It must be maintained in order 


to provide the highest quality programs possible, integrated into a balanced over-all 


weekly scheglule of entertainment and information. Such a schedule requires an 
organization of the best creative personnel obtainable—executive and talent, writers 
and performers. Also, there are enormous risks which must be taken through enter- 
ing into the long term contracts and expensive commitments necessary to attract 
creative skills. Not all risks culminate in success. Some of the projects in which 
tens of thousands or hundreds of thousands of dollars are invested have to be 
abandoned; programs in which the network organization has made large investments 
in energy and dollars sometimes have failed even to get on the air. 

It is important to bear in mind that when a network fails to make a time sale to 
an advertiser it not only loses the revenues; in addition, its costs are vastly increased 
as it continues its network service. Its program service to its affiliates cannot, in 
general, expand and contract in direct proportion to advertisers’ time purchases but 
must continue at the same pace regardless of whether time and program revenues 
are forthcoming. Thus, even though a time sale is lost, a network organization must, 
as a rule, maintain its program service to its afhiliates—maintain it at a high qualita- 

*7 In some instances, a network advertiser may order an additional station at least partially through 
the sales efforts of the station itself, whose representative may go directly to the advertiser's agency to 
persuade it to add the station to the lineup. These activities, supplementary to the network's own efforts 


to sell the station, do involve special expenses to the station attributable to the network program. And, 


although AT&T costs are normally assumed by the network organization, there are cases in which 
stations assume incremental expense. 

2" Only some staff and facilities expenses are paid for out of the program charges.’ The unreimbursed 
portion of these expenses must be paid for out of the residue of the time charges. Still another un- 
reimbursed expense arises when nonsponsored (sustaining) programs are broadcast by the network. 
The residue of time charges is the only source for covering staff, facilities, and other expenses attributable 


to sustaining programs. 
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tve level—if an over-all effective network program schedule on behalf of its affiliates, 
other advertisers, and the public is to be continued. 

Failure to sell one hour between 7:30 and 10:30 PM each night for a year (whether 
because of refusal of stations to clear time or for any other reason) would result in 
an enormous swing in a network's profit and loss figure. In the case of CBS 
Television, the net revenues (net time charges less station payments) that would have 
been lost from the failure to sell one night time hour each broadcasting day through- 
out 1955 would have been $13 million. In addition, the expenses to provide sustaining 
programs of comparable quality for the period would have been increased by some 
$13 million to $15 million. Thus, the loss of the sale of one such hour for the year 
could have adversely affected its balance sheet by an amount in excess of $26 million. 


B. Advertiser Economics 


A television network must produce sound economic values for advertisers. ‘The 
networks compete for national advertisers’ dollars not only with the other television 
networks, but with national spot television advertising, with newspapers, magazines, 
radio, direct mail, trade publications, outdoor advertising, and with such miscel- 
laneous forms of advertising as car cards and match boxes.”” 

It is this factor of competition with other national advertising media which is a 
major touchstone of network economics. The competition between media is intense 
and direct. Such competition is an added reason why there must be a constant and 
persistent effort by television networks to keep absolute, as well as relative, costs at a 
minimum. 

Any factor which adversely affects the economic value of television for the 
advertiser almost inevitably results in less money for the medium. And this, in turn, 
normally means more restricted programming in terms of both quantity and quality. 
Necessarily, therefore, in organizing its network of stations and in creating its pro- 


gramming structure, a network organization must strive to provide a medium which 
has the maximum possible economic value for advertisers. When an advertiser de 
cides whether to spend his money for a program to be broadcast on the CBS Tele 


vision Network, or for a television program on another network, or for another 


medium altogether, probably the most important factor which influences his decision 
is which medium (or program) will produce the greatest sales per dollar spent. 
Or putting it another way, the advertiser’s question is which medium costs least 
per unit of sales produced, This depends on three factors: the cost of the medium, 
the number of homes reached by the medium, and the “impact” of the medium (t<., 
the effectiveness of the medium in producing sales in the homes reached). In order 
to determine whether the cost is justified, the advertiser must relate the cost to the 
number of homes reached by the program and to the “impact” of the program. 


, 
*° Of the entire broadcasting share of national advertisers’ budget, the share accruing to (1) network 


television, (2) network radio, (3) national spot television, and (4) national spot radio, amounts to 


less than 29 per cent of the total national advertising expenditures. Thus, less than one out of every 
five dollars spent by national advertisers is spent on the broadcasting media 
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Before a program goes on the air, there is no way an advertiser can be certain 
of how many homes the program will reach. However, the number of homes the 
program will reach obviously depends to a large extent on the potential audience 
of the program—the number of television families living in the areas served by the 
network affiliates which the advertiser orders. The number of such families served 
by each of those affiliates is commonly referred to as the station’s “circulation.” A 
station’s time rate, divided by its circulation (in terms of thousands of families), gives 
its cost per thousand «irculation—a figure which is television’s counterpart of a 
newspaper's or magazine's cost per thousand circulation and is used generally in the 
advertising field to compare the circulation costs of different advertising media. 

The usual method of estimating homes actually reached by a program (as con- 
trasted to circulation of the stations carrying the program) is conducting national 


sample surveys. Since these surveys are much too expensive for an individual or 


company to perform solely for its own information, the surveys are made by organi- 
zations known as “rating services,” and the results are syndicated to many subscribers. 

Measuring “impact” or sales produced per home reached is much less precise than 
measuring the number of homes reached by a a program. Sometimes it is intuitively 
evaluated by the advertiser. However, just as the format of a magazine and the 
position and attractiveness of the advertisement carrying the sponsor’s message in- 
fluences “impact”.in a magazine or newspaper, so also do the nature of the television 
network of stations, the particular program he sponsors, the attractiveness of the com- 
mercial he presents, and the quality of the programs adjacent to his determine the 
impact of the sponsor's television program. Homes reached by the program plus 
the impact of the program when related to the cost of the program will generally 
determine whether an advertiser will use television or another medium. 

Since cost per thousand circulation for a television program (or any medium) is 
so important in determining cost per sale produced by the program, it is for most 
advertisers a major factor®® in determining whether to use the program as an adver- 
tising medium. An advertiser will not ordinarily pay twice for the same unit of 
circulation because the audience will not be proportionately enlarged and each 
viewer can only look once at any given time. A network's choice of affiliates, accord 
ingly, must be based on a pattern whereby each contributes the maximum additional 
unduplicated service. 

Within the framework dictated by advertiser economics, the networks have also 
adopted a policy of affiliating with stations in smaller markets in order to extend 
network program service into areas which would otherwise not be served.*" The CBS 
Television Network has succeeded in providing nationwide service, reaching all but 


*°In some cases, an advertiser may be interested in advertising for prestige purposes or to deliver 
a message to a special audience. In such cases, cost per thousand (or even cost per sale) becomes less 
important. 

*' As of September 1, 1957, the CBS Television Network had affiliated with 32 television stations, 
each of which covers less than 40,000 television families. The smallest of these is KGEZ-TV, Kalispell, 
Montana, with a September 1, 1957 circulation of only 5,200 television homes. 
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eight-tenths of one per cent of the television homes, and at the same time keeping 
cost per thousand at a reasonable level by the adoption of two plans. They illustrate 
some of the potentialities, as well as the limitations, of increasing service to stations 
and the public without violating the basic economics of television networking. 


1. The Extended Market Plan (EMP) 

This plan was devised to encourage advertisers to use stations in smaller markets. 
Because there are actual out-of-pocket operating expenses for AT&T lines and for 
the other functions which a network must perform in servicing stations, a minimum 
volume of orders for a station is necessary to avoid network losses attributable to the 
station. Based on experience, CBS Television had found that stations with a gross 
hourly night time rate of less than $150 usually result in a net operating loss for the 
network, since the network’s share of any lesser rate normally does not permit 
service to such an affiliate at a profit to the network. Hence, the minimum network 
rate for any station had been fixed at that figure. As a result of this rule, markets 
served by stations which had lower rates were not provided with CBS Television 
Network service or, alternatively, if the station did maintain a rate of $150 where 
its circulation did not warrant it, advertiser orders for such stations were sparse. In 
either event, the public served by such stations in smaller markets was deprived of 
network programs, and the stations received neither programming nor revenues— 
both of particular importance to the smaller stations. 

The EMP cut through this dilemma by abandoning the rule of the $150 minimum 
rate. By agreement with the stations, lower rates—in some cases as low as $50— 
related to their actual circulations were established. ‘To induce the advertiser to use 
the stations in sufficient volume to cover the network’s out-of-pocket expenses, and 
to provide the stations with revenues and programs, a special network sales unit was 
assigned to work exclusively on obtaining orders for EMP stations. In addition, the 


network provided special discounts, in addition to the regular discounts, to an ad- 


vertiser ordering EMP stations.” 

As a result, from the date when the EMP was instituted to September 1, 1957, the 
number of regular CBS Television advertisers using the plan had increased from 30 
to 46, and the number of EMP stations on the air in the United States had increased 
from 13 to 31°" (six of which are UHF stations). In approximately two and one- 
half years, television receiver ownership in the markets covered by these stations had 
increased from 143,000 to 1,017,700. Because of the increase in circulation, 14 EMP 
stations were able to increase their network rates by an average of 46 per cent. Yet, 
in spite of those rate increases, the cost per thousand has dropped from $5.52 to $2.32, 
and the average network payment to each EMP station is about $1,031 a month.” 


*?It is to be noted that those discounts do not reduce the revenues to the station. Since the 
station’s percentage is based on gross rate before reduction for discounts, the entire cost of the discounts 
is borne by CBS Television. 

** Two additional EMP stations are located in Juneau, Alaska, and Agana, Guam, M. I. 

"*For the four-week period ending July 27, 1957, the gross time billing for all programs carried 
on Extended Market Plan stations was $106,825 
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2. The Extended Program Service Plan (EPS) 

This plan was designed to extend program service to the smaller markets. It 
represents an attempt to encourage the distribution of sponsored programs to affiliates 
which are not ordered by advertisers. In accordance with that plan, CBS Television 
offers commercial programs to many of its regular affiliates which are not ordered by 
advertisers. Although the stations receiving EPS programs may not carry the com- 
mercial messages and are not permitted to insert substitute commercials into the 
programs, they are able to sell spot announcements both before and after the pro- 
grams. CBS Television thus provides those stations with the drawing power of 
network programs and thereby increases the value of the adjacencies available to be 
sold locally or to national spot advertisers. Additionally, the stations do not have 
to program locally to fill the time. The public, of course, benefits from the plan by 
the increased availability of high quality programs. The plan has been partially 
successful: in September, 1957, under the plan, 107 CBS Television Network affiliates 
received one or more of 39 network commercial programs. 

Its limited success is illustrative of the necessity of adapting affiliation practices 
and program service to advertiser economics. In order for a program to qualify 
for inclusion under EPS, permission must be obtained from a number of different 
sources, each of which has a legitimate interest in the program. Thus, for example, 
it is necessary to obtain permission from the advertiser who is paying for the pro- 
gram. It is hardly to his interest to permit the program, with commercials deleted, 
to be carried on a station whose circulation significantly duplicates the circulation for 
which the advertiser pays. To require the advertiser to permit the program to be 
carried without commercials on a duplicating station would be to require him to 
compete with himself. Understandably, some advertisers have been reluctant to 
permit inclusion of their programs on a station which duplicates the coverage of a 
station for which he pays. 

Similarly, the rights of the program producer and talent, as well as the syndica-’ 
tion rights, if any, must be taken into account. Where a filmed program is involved, 
for example, the owner of the program may be reluctant to permit it to be carried 
in unordered markets free and thus diminish the possibility of future sale to stations 
in those markets.” 

In addition to providing an efficient aggregate of network stations, it is necessary, 
in order to furnish the advertiser with maximum network values, to provide an 
effective over-all weekly network schedule. It is the network’s special obligation, 
both to the public and to advertisers, to provide: (1) a suitable number of popular 
programs well-balanced as to type between information and entertainment both tor 
purposes of variety and in order to serve the public interest; and (2) assuming that 


strong and balanced programs are provided, a schedule in which these programs are 


placed in such reference to each other as to maximize their over-all appeal. 


** Where all the program rights, however, reside in CBS Television or the syndication rights belong 
to CBS Television Film Sales, Inc., consent for inclusion of the program in EPS is granted. 
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These objectives are important not only to the stations and to the public; they are 
also important to advertisers. Both the over-all schedule and the program which 
precedes and which follows the time period which an advertiser has under con 
sideration are important to him, for he knows that audiences are built up and retained 


through an appropriate flow in sequence of programming.’ 
it 


THE REASONABLENESS OF NeTwork Practices 
It is appropriate now to examine various network practices and some of the 


criticisms which have been made against the networks.” 


A. Television Network Kevenues and Monopoly 
It has been charged that the networks receive a disproportionately large share of 
television revenues. The facts already described concerning the economics of net- 
working and the distribution of revenues between stations and the networks are 
ample refutation of this charge. In fact, station profits in terms of percentage of 


return on total broadcasting revenues (1.¢., sales) far exceed network profits in 


percentage of return, despite the sharply contrasting functions of networks and 


stations and the relative risks which each takes.** As has been pointed out, in order 
to perform its functions at all, a network must maintain a large organization and 
extensive facilities. Necessarily, therefore, the very nature of its functions is such 


that its revenues are large; but for the same reason, its expenses are also proportion- 
ately large. 

In network operations, there are double risks and liabilities. The loss of a sponsor 
for a program period entails not only the loss of revenues but an additional heavy 
burden of uncompensated expense in providing a program service to the stations on a 
sustaining basis. A station’s operations do not normally entail a like risk. While 


* “Audience flow” does not mean that a poor program has a larger audience than it deserves 
because it follows a popular program. Rather, it means that a program is not deprived of the audience 
it deserves by following a poor program. People will not watch a poor program no matter how much 
they like the program that preceded it. However, when two or more good programs are presented 
at the same hour over different stations in the same area, a large part of the audience of one station 
may never know that a good program is on the other station if their attention has already been attracted 
to the first station by a preceding program on that station which they enjoyed watching. 

*' These criticism have come from several sources. In the main, those considered here are sug 
gested or contained in one or more of the following: Senate Committee on Interstate and Poreign Com 
merce, Television Network Regulation and the UHF Problem, %4th Cong., 1st Sess. (1955); Senate 
Committee on Interstate and Foreign Commerce, Investigation of Television Networks and the UHF 
VHF Problem, 84th Cong., 1st Sess. (1955); statement and testimony of Richard A. Moore, President, 
KTTV, Inc., Los Angeles, Cal., in Hearings Before the Senate Committee on Interstate and Foreign 
Commerce on the Television Inquiry, 84th Cong., 2d Sess., pt. 4, at 1475-518 (1956); Senate Committee 
on Interstate and Foreign Commerce, The Network Monopoly, 84th Cong., 2d Sess. (1956); House 
Committee on the Judiciary, Report of the Antitrust Subcommittee on the Television Broadcasting In 
dustry, H. Rep. No. 607, 85th Cong., 1st Sess. (1957); Senate Committee on Interstate and Foreign 
Commerce, Television Network Practices, 85th Cong., 1st Sess. (1957) 

** According to calculations based on FCC, Trvtvision Broapcast Financiat Dara vor 1955, the pre 
tax rate of return on sales for all networks combined was 12.1°%, in 1955, while the comparable figure for 


421 independent stations was 22.2% 
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it is true that a station loses its share of the revenues when a network program loses 
its sponsorship, the station still has the opportunity of selling the time period to a 
national spot or local advertiser. And failing that, it receives the network sustaining 
program at no progamming cost to it for that period. In contrast, the network 
organization must bear the full expense oi the sustaining program. Its cost is paid 
for out of the network organization’s share of the revenues from sponsored programs. 

In the circumstances, the comparison frequently made of the total revenues of the 
stations and the total revenues of the network has no meaning. ‘Their contrasting 
functions should be taken into account. A more reasonable basis of comparison 
would be the relative percentage of profits in their relation to revenues. On such 
basis, no disproportion in favor of the network exists. 

The charge has been made that the two leading networks, CBS and NBC, con- 
stitute monopolies. At the threshold of any discussion of this charge, one vital fact 
must be recognized. Each network must be considered separately. There has been 
no suggestion that there is any combination, conspiracy or joint action of any kind 
among the networks in any of the markets. In fact, there is intense competition 
among the networks.” Each is engaged in trying to take audience, programs, talent, 
advertisers, and affiliates from the other. This intense competition has benefited the 
public in terms of programs and service they have received. 

Neither in fact nor in law does a monopoly exist. As has been shown, there 
are many other national advertising media in competition with network television. 
Network television received only a g.8 per cent share of the national advertising dollar 
in 1955. The CBS Television Division—the network and the stations owned by CBS 

received only 3.2 per cent of the national advertising dollar and about 20 per cent 
of the television advertising dollar. Even if the relevant market for determining the 
existence of a monopoly be considered something less than the national market or the 
television segment of the national advertising market, the same result follows. 

No network has dominance in the television network business. The gross 
billings of the CBS Television Network during 1956 totalled 45.8 per cent of the 
total network billings; of NBC, 38.5 per cent; and of ABC, 15.7 per cent. One of 
the phenomena of recent years in the television network field has been the growth 


of AB&, whose gross billing more than tripled from 1953 to 1956. This hardly sup- 


ports a charge of squeezing out the smaller network competitors, one of the indicia 


of monopoly.” 


"Thus, there is a significant difference between the situation presented by the television industry 
and that in United States v, Paramount Pictures, 334 U.S. 131 (1947), a case often cited by critics of 
the networks. There, the major motion picture companies were found to have combined and con 
spired to restrain trade and competition, which in the court's view justified lumping them together 
for the purpose of applying the usual tests of monopoly 

*’'The fact that there are only three regularly operating national networks is not evidence of 
monopolistic restraint. It results from the lack of available comparable station facilities and from the 
economics of network broadcasting. At the present time, there are not enough stations in enough localities 
to support more than three regularly operating national networks, Neither network practices nor 
FCC regulations prevent the formation of new networks, national, regional, or part-time. In fact, under 
FCC regulations, no station may contract with a network so as to close itself to other networks. 
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The growth of national spot television has also been large and is continuing. 
The competition between it and network advertising is strong. In the second quarter 
of 1956, 49 per cent of total time expenditures for national television advertising con- 
sisted of time charges paid directly to individual stations on a national spot basis. Ad 
vertisers use both national spot and network advertising. They shift their efforts 
between the two from time to time, depending on their conclusions as to the com- 
petitive advantages and utility of each for their needs. The networks do not mo- 


nopolize this segment of the market. 

Basically, the charge of monopoly appears to be primarily an attack on size. 
But as has been shown, the very nature of the functions of a nationwide network 
requires substantial investments and commitments, extensive facilities, and_ staff. 
This necessarily entails a large unit. A nationwide network cannot be small if it is 
to perform network functions. Mere size, particularly where so shaped by the in 
herent requirements of the business, does not justify a charge of monopoly or 


monopolization. 
B. The “Must Buy” Practice 

CBS Television, in accordance with a long standing practice in the broadcasting 
industry,*' had, as of September, 1957, a list of 57 affiliates which it designated as 
“basic required” stations. Those stations cover substantially all the major markets 
in the United States and 87.3°/ of American television homes, With a few exceptions 
arising out of special circumstances and the special needs of network advertisers, 
the effect of the basic required list is to require advertisers who wish to use the net 
work to order these stations as a minimum.** The complaint against this practice 
is directed not against the minimum-dollar-purchase requirement, but against the 
designation of the specific stations to be purchased. 

The basic required stations, taken as a group, constitute the indivisible product th: ut 
CBS Television creates, assembles, and sells to its customer, the advertiser. They are 
the basic network. Combined, they provide a national advertising medium as dis 
tinguished from a local medium. The function of the basic network is to provide 
nationwide circulation in the television field, just as Life and The Saturday 
Evening Post serve the entire nation in the publication field. 

The size and characteristics of the network medium are determined by CBS 
Television, based upon the interrelated requirements of its customers (advertisers), 
its afhliates, and its own internal economics.“* The minimum dimensions of the 
network having been outlined by advertiser demand, CBS Television has fashioned 
its product and geared its operations to meet that demand. Its purpose and function 
are merely to define and delineate the product that the network has for sale. 


*' Rach of the networks has some form of must-buy or minimum purchase. ABC's differs from 
that of CBS and NBC in that it now requires only a dollar minimum purchase 
there is no agreement between the CBS Television Network 


“* Except in the case of one station, 
With this exception, CBS 


and the stations involved by which they are designated as “basic required.” 
Television is free to, and does, alter the list as the economics of the situation requires. 

5 

“*In practice, national advertisers who want network coverage almost universally order far in excess 


of the basic required stations. 
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The basic required list was not adopted to suppress. competition in any way 
and it does not have that effect. Advertisers have a great freedom of choice in the 
market. ‘They have three different nationwide networks from which to choose. 
If they prefer not to use a network, they can choose on a spot basis any line-up of 
stations that they want, including network afhiliates in the basic required group. Or 
they can, as many do, mix network advertising with spot advertising. Or they can 
choose nontelevision media, as some do. An advertiser should not be permitted, 
however, to choose a particular network and at the same time reject a substantial 
part of it, thereby making the rejected part unusable as a network for that period. 

There are compelling economic reasons for prohibiting fragmentation of the 
network product. The network, as stated, makes heavy commitments for AT&T 
interconnection service among its affiliates, on a minimum basis of eight hours per 
day. ‘The cost of maintaining the interconnection service simply could not be sup- 
ported by orders for only a few major stations. If an advertiser were to place an 
order, for example, limited to New York, Chicago, and Los Angeles, the costs for 
interconnection facilities, alone, would be unbearably excessive. There must be 
stations along the line to provide sufficient revenues to defray the cost. The ex- 
tensive network services that have been described previeasly require the broad 
financial support of sales of the combined time of the major network affiliates. Those 
services cannot be supported by sales of only a small fraction of a network. 

In summary, the basic required practice is a reasonable one. It is no more than a 
conformance to thé normal demand of national network advertisers, and it is no 
different from any other minimum-order policy which a supplier adopts where the 
nature of his product, the requirements of his customers, and the economics of 
distribution justify it. 

The charge has been made that the sale of time under these circumstances violates 
the antitrust laws in that it constitutes either an illegal tie-in sale or a refusal to 
sell, which, it is claimed, is illegal per se. 

A “tying” arrangement involves both a “tying” product or service and a “tied” 
product or service. To acquire one product or service which the purchaser wants, 
he must purchase or acquire another distinct product or service which, in fact, he 
does not want. The basic-required practice, as hereinabove described, does not fit 
this description. Different or distinct elements are not tied-in. ‘The network sells 
to its customer a single nationwide advertising service. This distinction was recog- 
nized by the Supreme Court in Times-Picayune Publishing Co, v. United States.“ 
There, a publisher of a morning and evening newspaper refused to sell advertising 


space in one unless space was purchased in the other. The Court held, inter alia, that 


the tie-in rule was not applicable since there was involved essentially the sale of but 
one item—“readership” in the market—rather than separate items. So, here, there 


is a sale of but one item, “listenership” in the national television market. In the 


** 345 U.S. 594 (1953). 
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words of the Court in that case, it is the sale of a quantity of “fungible customer 
potential.” 

That the basic-required practice is not otherwise an unreasonable restraint of trade 
under section one of the Sherman Act, has been amply demonstrated. It is a reason- 
able business practice geared to the needs of both the networks and the advertisers. 
In effect, it but defines the network. Unreasonable restraint is neither its object or 
effect. The practice stems purely from business requirements and fails to evidence 
any purpose to monopolize. As has been shown, the percentage of the business or 
market controlled by each of the networks is insufficient to warrant any such infer- 
ence.*® 

In order to escape that inevitable conclusion, it has been urged that the refusal 
to sell is not an individual refusal on the part of the network but is a group refusal 
to sell, and hence illegal per se. The alleged group is the network and its basic re- 
quired affiliates. As has been pointed out, the basic required list was established 
by and is maintained by the CBS Television Network without any agreement with 
its afhliates. There is in fact no concerted or group action. And, although it is 
sometimes loosely said that all group refusals to sell are illegal per se, the courts have 
never so held. Such group action is illegal only where it is a concerted refusal 
intentionally designed to affect competitors unreasonably or which actually results-in 
unreasonable restraints on competition.** Such is not the case here. 


C. Option Time 


1. Criticisms 

The nature of the criticisms leveled at the option-time practices of the networks 
indicates that the reach and operation of option time may not be clearly understood. 
It is essential, therefore, to set out its precise nature at the threshold. To facilitate 
discussion, the standard option-time clause in CBS Television Network affiliation 
agreements is printed in the margin." 


*° Cf. Times-Picayune Publishing Co. v. United States, supra. 

*® Fashion Originators Guild of America v, FCC, 312 U.S. 457 (1941). 

*T“(4) Station, as an independent contractor, will accept and broadcast all network sponsored pro 
grams offered and furnished to it by CBS Television during network option time (as hereinafter 
defined); provided, however, that Station shall be under no obligation to accept or broadcast any 
such network sponsored program (i) on less than 56 days’ notice, or (ii) for broadcasting during a 
period in which Station is obligated by contract to broadcast a program of another network. Station 
may, of course, at its election, accept and broadcast network sponsored programs which CBS Television 
may offer within hours other than network option time. 

“(b) As used herein, the term ‘network option time’ shall mean the following hours 

(i) if Station is in the Eastern or Central Time Zone, Daily, including Sunday, 10:00 A.M. to 1:00 
P.M., 2:00 P.M. to 5:00 P.M. and 7:30 P.M. to 10:30 P.M. (expressed in New York time 
current on the date of broadcast); 

(ii) if Station is in the Mountain or Pacific Time Zone, Daily, including Sunday, 10:00 A.M. to 1:00 
P.M., 2:00 P.M. to 5:00 P.M. and 7:30 P.M. to 10:30 P.M. (expressed in local time of Station 
current on the date of broadcast); 

“Nothing herein shall be construed (i) with respect to network programs offered pursuant hereto, to 
prevent or hinder Station from rejecting or refusing network programs which Station reasonably believes 
to be unsatisfactory or unsuitable, or (ii) with respect to network programs so offered or already con 
tracted for, (A) to prevent Station from rejecting or refusing any program which, in its opinion, is 
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Under the standard option-time provision, the network obtains an option on the 
affiliates’ broadcast time for the period covered by the option: three hours each 
during the morning, afternoon and evening periods. Thus, during the hours speci- 
fied, the network has first call on the station’s time for the placing of sponsored pro 
grams, subject to certain conditions and limitations. These conditions and limita- 
tions are highly significant. They were imposed by regulation of the Federal Com- 
munications Commission*” after an exhaustive study (in the radio field) of the 
effect on the industry and on the public of unrestricted options and after determina- 
tion that the utilization of the limited optuon would, in the light of the importance 
of preserving the network function, be in the public interest and would not unduly 
adversely affect other segments of the industry.“” Thus, option-time is not, as has 
been suggested, “given” by the Government. It is, rather, not forbidden by the 
Government if suitably restricted. In each case, it is voluntarily arrived at by the 
network and the station as in the best interests of each. 

As stated, the limitations on the reach of option time are important. It is in- 
applicable as against programs of any other network. It may not be exercised by a 
network on less than 56 days’ notice. In addition, it is sharply limited so as to permit 
broad discretion by the station, As the option clause provides, a station has the right 
to reject any network program in option time in orde# to substitute another program 
“of outstanding local or national importance.” It may also reject or refuse any 
network programs offered which the station “reasonably believes to be unsatisfactory 
or unsuitable” or, even though the program has already been contracted for by the 
station, which the station believes “is contrary to the public interest.” Those pro- 
visions have been construed by CBS Television to permit wide discretion to the 
station to reject network programs which the station believes will not serve the local 
audience as well as a nonnetwork program which the station proposes to broadcast. 

The precise limits of the respective rights of the CBS Television Network 
and its affiliates under these provisions of the option-time clauses have never been 


fully delineated, because in practice there has been no necessity for it. Rather, accept 


ance by stations of network programs has been based on the cooperation which is 


inherent in the basic partnership relation which exists between the network and its 


contrary to the public interest, or (B) from substituting a program of outstanding local or national im 
portance. CBS Television may, also, substitute for one or more of the programs offered hereunder other 
programs, sponsored or sustaining, of outstanding loc al or national importance, without any obligation 
to make any payment on account thereof (other than for the substitute program, if the substitute program 


is sponsored). In the event of any such rejection, refusal or substitution by either party, it will notify 


the other by private wire or telegram thereof as soon as practicable.” 

*"FCC Rules and Regulations, 47 C.P.R. § 3.658(d) (Supp. 1956) 

*" FCC Reporr ON CHain BroapcastinG (May 2, 1941). 

"° CBS Television has construed the option-time provisions to be inapplicable to any program which 
occupies a period straddling option time and nonoption time. Thus, for example, the periods betwee: 
10 and it P.M. (E.S.T.) on Mondays and Wednesdays, which are now occupied by hour-long programs, 
and the period between 9:30 and 11 P.M. (E.S.T.) on Thursdays, which is occupied by an hour-and-a 
half program, are not subject to network option time. Contrary to contentions that have been advanced, 
option time, under the construction followed by CBS Television, is contracted rather than expanded 


when a single program in part covers option time and in part covers nonoption time 
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affiliates. There has been no rigid invocation of its option rights by the network, and 
affiliates’ schedules are studded with nonnetwork programs in option time. In 
practice, it is utilized and adjusted for the benefit of both the network and the 
affiliates. 

Kither option time or some equivalent tool is essential to the proper functioning 
of the network. Without some reasonable assurance of general clearance by stations, 
the effectiveness of the over-all, day-in, day-out, week-in, and week-cut network 
schedule would be eroded. 

It would take the defection of only a few key stations in major markets to deprive 
a network television advertiser of so substantial a part of his circulation that the pro 
gram would not continue and thus would be lost not only to the network, but, far 
more important, to the other vast majority of stations which need and want the pro- 
gram. In addition to the network, both the public and the stations in the smaller 
markets would suffer most acutely, if any major pattern of nonclearance developed. 

It cannot be stated with certainty that any such fatal erosion would occur over- 
night; indeed, that is improbable. But equally, there can be no certainty that over 
a period of time, such erosion would not occur. If it did, the blow to networking, 
with all that networking means in the way of major programs and programs which 
must be carried live, would be fatal. It is wholly possible that an entire schedule 
could be eroded by a pattern of nonclearance that would checkerboard across the 
schedule. It is hardly likely that key stations would pick the same programs and the 
same time periods for nonclearance. What would be more likely to occur is that 
some key stations would refuse to clear during one half-hour, another group of key 
stations might pick another half-hour, and another still a different half-hour. If the 
stations were in enough large markets, each network time period would then become 
unsalable to national advertisers. Obviously, no network could afford to program, 
with a quality schedule, so many time periods on a sustaining basis; as has been 
shown previously, the costs of high-quality programming on a sustaining basis for one 
nighttime hour, seven days a week, would be between $13 million and $15 million. 


The alternative would be to curtail network service and thus throw the burden of 


programming and large costs on the scores of smaller stations which had not refused 


to clear. 

Moreover, once a time period became sustaining because of the loss of an ad 
vertiser, it would be difficult for the network to recapture the period, because in many 
instances key stations might well have sold it to national spot and/or local adver 
tisers.°' The station’s contracts for those programs would have varying termination 
dates; hence, without option time, re-entry of the network would have to await the 
last termination of the last group of stations. But that date may be so late that other 


stations meanwhile will not have waited, and cannot be expected to wait, and in turn 


"It is one of the phenomena of the broadcasting business, illustrated by the recent history of radio, 
that in periods of decline, network business is hit first and hardest. A national advertiser's diminished 
budget is normally first withdrawn from the network and devoted instead to a more limited number 


of, stations in key markets 
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will have entered into new contracts. By then, the network advertiser is likely to be 
lost. 

Essentially then, option time is not a rigid right, explicitly exercised in particular 
cases by the network. Rather it is a limited protection against erosion, which can be 
used if it ever becomes necessary. It is a safeguard against the destruction of net- 
working. 

It is of first importance in considering option time and its justification to recognize 
that it is the result of negotiations between stations and the network. It is not an 
abdication by stations of their programming responsibility; rather, it is a voluntary 
recognition by them that the network is a reliable source of a substantial portion of an 
over-all effective weekly schedule, with appropriate balance of the various elements 
which are necessary to successful broadcasting in the public interest. Since, by 
afhliating with a station, a network, in effect, agrees to use its best efforts to sell 
the station’s time and make programs available to it, it naturally follows that the 
station will agree to make time available when the network does sell its time. 

It has been claimed that networks should not be able to have option time since 
independent program producers do not have it. The fact that option time has not 
been granted by stations to independent program producers results from neither legal 
restrictions nor compulsion on the stations. Stations are free to deny option time 
to networks and to grant it to any other program source or sources. Stations will 
exercise that right at such time as other sources provide a more attractive over-all 
product. 

It has been urged, too, that regardless of its importance to networking, the time 
option has such restrictive consequences on other segments of the industry as to 
require its elimination. 

a. It is contended that as a result of option time, afhliated stations do not exercise 
the choice in program selection required of them as licensees. This is based partly 
on the assumption that the right to refuse to broadcast a network program or to 
substitute a local program of special community interest is a mere technicality and 
seldom exercised, This is not the case. It is a broad and practical right, effectively 
and not infrequently invoked, It is not limited to the rejection of network programs 
which the station believes are “contrary to the public interest”; it extends to network 


programs which the station finds are “unsatisfactory or unsuitable” for its purposes. 


The network program may also be rejected in favor of the program of another 
network. As noted above, the option right of the network is treated flexibly by 
it, and its application is always subject to negotiation with the station. 

Another contention as part of the argument that option time is inconsistent with 
station responsibility is that network time options constitute “blind selling,”®* since 
the station licensee rarely sees the program before it is broadcast and cannot judge 
whether the program is in the public interest. 


®* As has been pointed out, network programs are not sold to affiliated stations. The programs are 
sold to the advertisers for broadcast purposes. 
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CBS Television Network affiliates receive advance descriptions of all network 
program series before the series begin, and, in some instances, closed circuit pre- 
views of new programs are furnished. After a network series begins, each ordered 
station receives a detailed: description of the following week's program several days 
before it is to be broadcast. That description and a station’s confidence in the 
judgment of the network are usually adequate for the station to make an informed 
decision as to the suitability of the individual program. When an affiliate is not 
satisfied with the regular description, either before or after a series begins, it can 
and does ask for a more detailed description of the forthcoming program or series, 
and the network, of course, does its best to satisfy those requests. And, at any time, 
whether before or after the network series begins, an affiliate can reject a network 
program which is “unsatisfactory or unsuitable” for the station’s purposes. 

The information which stations receive about nonnetwork distributed programs 
is not substantially different. Even when a station views a pilot of a syndicated film 
series, it does not preview every film in the series before it contracts to purchase and 
broadcast the entire series. And, unlike the case of network programs, the purchase 
of the syndicated series does not normally carry with it the right to return if it is 
found to be unsatisfactory or unsuitable to the station. 

6. Another contention is that option time has restricted the growth of non- 
network program sources.”* 

There are a very large number of independent program producers, both large 
and small. Some are subsidiaries or afhliates of major Hollywood motion-picture 


producers. Some are producers who have expanded into television from the radio 


syndication business. Some are talent agencies which in their productions utilize 
the talent they represent. Some are organizations which have come into being in 
recent years and devote themselves solely to production for television. 

While there has been no over-all survey of its total components and product, it is 
clear from published sources that the film syndication business is large, with a great 
many program suppliers. The business and its product have grown rapidly over the 
last few years. 

Thus, the Television Factbook for 1948 listed 192 independent programs, sources 
and services known to be acting as suppliers to television at that time. In the 1956 
Factbook, 810 sources were listed, of which apparently almost 500 were newcomers 
since 1953. According to the Television Magazine Data Book (1956), the number 
of syndicated films and film series produced especially for television and available for 
distribution increased from 85 in 1952, to 259 in 1955, and to approximately goo in 
1956." 


*® Programs produced by nonnetwork sources fall into two general categories: (1) live or film pro 
grams for broadcast over the networks, and (2) syndicated film destined for national spot or local use on 
individual stations. 

®* A recent article in The Billboard, Aug. 12, 1957, p. 42, reported that there would be an increase of 
at least 25%, and possibly as much as 40%, in first-run products made available for syndication in the fall 
of 1957. Thirty-one first-run film major series are listed as available for sale in 1957, as contrasted with 22 
in each of the 3 preceding years. 
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Nonnetwork program sources are extensively used as a part of the network’s pro- 
gramming services both during and outside option hours.”® Network broadcasts 
are an important outlet for independently produced programs. Further, to the extent 
that network programming, to which option time is so essential, increases the prestige 
and revenues of a station, advertisers are attracted and stations may expand their 
total broadcast hours. Both result in the increased use of nonnetwork produced 
programs. 

c. ‘The charge has been made that option time has unduly restricted time avail- 
abilities for nonnetwork programs. ‘This is based on the premise that all the de- 
sirable station time during which their programs might be given exposure has been 
pre-empted. 

The growth in the number of independent producers and the increase in the 
number of television programs they are producing belie this contention. The fact 
is that (a) syndicated programs clear Class A time (the evening viewing hours) in 
substantial numbers; (b) other viewing hours (the so-called Class B and Class C 
time) are adequate for syndicated film as well as networks; and (c) network-afhliated 
stations with option time make greater use of first-run syndicated film than do un- 
affiliated stations where no option time obtains. 

d. Finally, it is charged that option time has restricted the ability of nonnetwork 
advertisers to use television. This is not borne out by the evidence. There has been 
a steady and substantial increase, over the past five years, in the volume of television 
expenditures by national spot and local advertisers: from $151.5 million in 1951 to 
$540.2 million in 1956."° 


2. Option time and the anutrust laws 

It has also been contended that the option-time practice of the networks violates 
the antitrust laws. The argument, in the main, is that this practice is similar to that 
condemned in United States v. Paramount Pictures.’ There, the Court found to 
be illegal “the practice of licensing or offering for license one feature or group of 
features on condition that the exhibitor will also license another feature or group 
of features released by the distributors during a given period.”’” ‘This tie-in practice, 
referred to as “block-booking,” was found to be illegal because “the result is to add 
to the monopoly of the copyright in violation of the principle of the patent cases 
involving tie-in clauses.”"" The Paramount case has no applicability to the option 
time practice for at least three reasons: 

a. Programs are not “block-booked” to the stations. The fact is that the network 
does not sell programs to stations, The stations merely furnish their facilities during 


option time for the showing of network programs and the network compensates 


the stations on the basis of the time used. The customers of the network—the pur- 
chasers—are the advertisers. Programs—or time—are sold to them on a unit basis. 
"© See infra pp. 607-09. 


** Printers Ink Magazine, Aug. 23, 1957, p. 55, citing McCann-Erickson, Inc. estimate. 
*7 334 U.S. 131 (1947). "" Id. at 156. °° Id. at 158. 
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There has been no suggestion that block-booking exists between networks and ad 
vertisers, 

b. No network has the necessary dominance or leverage in any item to make a 
tie-in sale of it invalid under the tying rule of Times-Picayune Publishing Co. v. 
United States, supra. 

c. Finally, option time is a reasonable device under all the circumstances. As 
has been shown, it has not been restrictive in its effect, and there is strong business 
justification for it. In Paramount, the Court was unable to find any business justifica- 


tion for the block-booking practice. 


D. The Network’s Use of Network-Produced Programs and ‘Their Control of Time 
It has been charged that the networks discourage, or discriminate against, non 
network produced programs by making valuable time periods available only to net 
work produced programs. CBS Television follows no such practice; there is no such 
discouragement or discrimination.” 
The facts refute the charge. An analysis of the hours of CBS Television Network 


sponsored programming during a sample week in each of the past five years during 
the 6:00-11:00 PM time segment and during the full broadcast day, showing the 
percentages of (a) programs produced and wholly owned by CBS, (b) programs pro 
duced either by CBS, jointly by another person and CBS, or solely by another person, 
in which CBS had an interest together with one or more other persons, and (c) 
programs produced by persons other than CBS in which CBS did not have any 


financial or proprietary interest, gives the following results: 


6:00-11:00 PM time segment: 
(a) (b) (c) 
1953 26.6%, | 44.2% 29.2%, 
1954 25:2 39.2 35.6 
1955 26.1 37.7 36.2 
1950 20.7 36.0 43.3 
1957 18.9 37.9 43.2 


Full broadcast day: 
(a) (b) (c) 
1953 21.5%. 38.6%, 39.9%, 
1954 22.0 35.6 42.4 
1955 17.2 37°5 453 
1956 13.1 38.5 48.4 
1957 11.5 40.2 48.2 


°° There is one category of programs which CBS Television insists be produced under its own super 


vision and control: As a matter of policy, and in order to maintain direct responsibility in the public 


interest, the CBS Television and Radio Networks have always maintained the production, supervision 
and control over all its news and public-affairs programs. This policy is based on the belief that only 


in this wav can the network fulfill its responsibilities of maintaining its standards of objectivity and over 
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Thus, in both the prime evening viewing hours and during the entire broadcast 
day, a very substantial percentage of sponsored programs on CBS Television Net- 
works are those produced and owned by persons entirely independent of the net- 
work 

Comparison of hours of programs produced by CBS Television and outside 
sources does not alone reveal the full story of the opportunity of outside producers 
to have their programs broadcast over the network. An analysis of the amounts 
paid by advertisers for commercial programs broadcast on the CBS Television Net- 
work during 1955 reveals that advertisers paid out almost twice as much for programs 
produced wholly by outside producers as they did for programs produced by CBS 
Television and programs produced by CBS Television in association with independ- 
ent producers. It is estimated that during an average week, advertisers paid $1,170,000 
for programs produced wholly by outside sources, $520,000 for programs produced by 
CBS Television alone, and $130,000 for programs produced by CBS Television in 
association with independent producers. For the year 1955, it is estimated that 
$61,000,000 was paid for programs produced wholly by outside sources, $27,000,000 
for programs produced by CBS Television alone and $7,000,000 for programs pro- 
duced by outside producers in association with CBS Television. 

Demonstrably, therefore, the CBS Television Network does not exclude independ- 
ent program packages from its program schedule. Indeed, any such policy of ex- 
clusion and discrimination would be suicidal because it would weaken, if not destroy, 
the asset on which a network stands or falls—the quality of its programming. Pre- 


cisely for that reason, the policy of the CBS Television Network has always been, 


and will continue to be, to schedule the right program in the right place regardless 


of its source, 
But, in order to fulfill its responsibility to its affiliates and to the public, a network 


must engage in a certain amount of program production. Only in this way can 
there be assurance of day-in, day-out, and week-in, week-out high-quality programs. 
The network cannot perform its functions in this area if it must stand and wait for 
programs from outsiders who do not have the same continuous relationship which 


all balance among significant viewpoints on public issues. In addition, there are two types of 


programs which may be said to be tied, to a greater or lesser degree, by CBS Television to particular 


time periods: (1) muluple-sponsorship programs; and (2) “anchor” programs. Multiple-sponsor 


programs and the sales patterns involved are such that after one or more sponsors have agreed to 
purchase a participation or sponsor one of the several segments, the time obviously cannot be sold to 
another sponsor for a different program. In this sense, so long as the programs remain in their time 
period, one of the sponsors or a potential sponsor cannot, as a practical matter, substitute a different 
program during the time period. “Anchor” programs are the anchors for the night's schedule; they 
become anchor programs through proven popularity. Normally, since the schedule is built around 
them, the CBS Television Network would be reluctant to sell the time periods which they occupy for 
If, however, their strength and popularity should decrease, or if some 


programs of a different nature. 
In fact, 


other programs of clear merit were proposed, the list of anchor programs would change. 


such changes have occurred. It may be noted that a program qualifies as an anchor program on its 


merits and irrespective of its source. 
"'It should be recalled that, initially, virtually all television program production was undertaken by 


the networks. Nonnetwork production has increased as the risks have decreased. 
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the network has to the broadcasting industry, to stations, and to the viewing public. 
Those basic facts have long since been emphasized by the Federal Communications 
Commission itself which criticized networks for not engaging in program creation 
and production and hence failing to exercise their programming responsibilities.” 

An analogous charge has been made that the networks utilize their control of 
time to obtain substantial concessions in the way of financial interests or subsidiary 
rights from independent producers. This charge is equally fallacious. The fact 
is that the CBS Television Network acquires a financial interest in an independently 
produced (or more often, a not-yet-produced but conceived) program only when 
the outsider submits an idea or a plot and, to bring the program to completion, the 
CBS Television Network incurs financial obligations, either directly or indirectly, 
through contribution to the creative development and production of the program. 
In no case has the CBS Television Network ever imposed as a condition of accept 
ance of a program, or of making time available for it, a requirement that it be 
granted a financial interest or be permitted to invest in the program. 

IV 
CONCLUSION 

In this article, we have considered in broad outline the economics of networking 
and some of the principal practices which are part of an operating television network. 
These practices, together with other practices not specifically commented on herein, 
such as network affiliation practices and network ownership of stations, are closely 
interrelated. No part can be examined in isolation from the others. A network 
must be considered as an entity. The dangers of considering it only as a set of 
disrelated parts to be juggled around any which way are most considerable. 

While the present practices of the networks are defended in this article as having 
been necessary to the realization of television’s full potential, this does not mean that 
these practices will or must continue forever in precisely their present form. In 


an industry as dynamic as television, it is impossible to foretell accurately its future 


shape. Hence, this article is not to be interpreted as insisting on the immutability 


of present network practices. It does assert, however, that such practices are not 


*®? The FCC stated: “Experience has shown that in general advertisers prefer to sponsor programs of 
news and entertainment. There are exceptions; but they do not alter the fact that if decisions today 
were left solely or predominantly to advertisers, news and entertainment would occupy substantially all 
of the ume. The concept of a well-rounded structure can obviously not be maintained if the decision 
is left wholly or preponderantly in the hands of advertisers in search of a market, each concerned with 
his particular half hour, rather than in the hands of stations and networks responsible under the statute 
for over-all program balance in the public interest. 

“A device by which some networks and stations are seeking to prevent program imbalance is the 
‘package’ program, selected, written, casted and produced by the network or station itself, and sold to 
the advertiser as a ready-built package, with the time specified by the station or network. In order 
to get a particular period of time, the advertiser must take the package program which occupies that 
This practice, still far from general, appears to be a step in the direction of returning control 


period, 
FCC, Pustic Service Responsimitiry 


of programs to those licensed to operate in the public interest 
or Broapcasr Licensees 13 (1946) 
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only proper, but were, indeed, an essential ingredient in the growth of a healthy 
television industry. In light of the overwhelming acceptance by the public, stations, 
and advertisers of television in its present form, the burden of proof that something 
better (instead of only something different) can be achieved through a change in 
networking practices inevitably rests on him who makes the proposal. 





NETWORK BROADCASTING—THE REPORT OF THE 
FCC NETWORK STUDY STAFF 


Roscor L. Barxow* 


| 
INTRODUCTION 


In the fall of 1955, the Federal Communications Commission initiated a compre- 
hensive study of television network broadcasting.’ The study was made in order 
to determine whether the present operation of television networks and their relation 
ships with stations and other components of the industry tend to foster or impede 
the development of a nation-wide, competitive broadcasting system. The findings 
and recommendations resulting from the study are set forth in Network Broad- 
casting.” The report was submitted on October 3, 1957, to the Network Study 
Committee of Commissioners.* Thereafter, the Committee referred the report to the 
Commission as a whole. On January 8, 1958, the Commission announced public 
hearings* on the matters contained in the report, such hearings to begin on March 
3, 1958, and to be before the Commission en banc, 

It is the purpose of this article to sketch in broad brush strokes why and how the 
television network study was made, the major recommendations contained in the 


report, and the significance of the proposed changes for broadcasting service. 
II 
Wuy tHe Srupy Was Mave 


The study was made, primarily, because no comprehensive study of television 
broadcasting, for purposes of determining the efficacy of the Commission’s rules in 
achieving legislative and commission policy, had ever been made. The Chain 
Broadcasting Rules resulted from the study, conducted from 1938 to 1941, of radio 
broadcasting. When television became a commercial medium, these radio rules 
were applied to television without any changes, although there are marked differences 
between television and radio. A medium employing sound alone cannot be equated 


with a medium using sight, sound, and motion, From the regulatory standpoint, 


*B.S.(A.S.) 1935, Illinois Institute of Technology; J.D. 193%, Northwestern University. Dean and 
Professor of Law, University of Cincinnati; member of the Ohio bar. Contributor to legal periodicals 

* Network Study Committee Order No. 1, FCC 55 No.-978, November 21, 1955, Network Broad 
casting, Exhibit 2 (a). It was originally contemplated that the study would encompass radio as well as 
television networks. However, limitations of time and staff required a concentration on the more pressing 
problems, which were in television, Congress provided for the study through a special appropriation 
69 Star. 201 (1955). 

* FCC, Network Broapcastinc, Revorr or THE Nerwork Srupy Srare To THE NeTwork Srupy 
ComMITTEE (1957). 

*FCC Delegation Order No, 10, FCC 55-810, July 22, 1955, Network Broadcasting, Exhibit 1, 
established a Committee of Commissioners and. referred to this Committee responsibility for the study. 

* Notice of Public Hearing FCC 58-37, Docket No. 12285, released Jan. 9, 1958. 
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two simple facts, inter alia, illustrate the difference. ‘There are more than six times 
as many radio stations as there are television stations. The greater scarcity of tele- 
vision outlets creates special problems. ‘The cost of television programming is 
several times that of radio programming. The high cost of television programming 
renders television stations more dependent on networks for programming than radio 
stations are. A vital new industry, television has developed under a statute and 
regulations which were not designed in the light of the structure and practices in 
television and the related problems. Thus, a study was necessary to determine 
whether the radio rules are achieving congressional and commission policy in tele- 
vision. An additional reason for the study was to lay a basis for informed com- 
ments by the Commission on bills introduced in the past three congresses and pro- 


viding for the direct regulation of networks. 
Ill 


How tHe Strupy Was Mabe 


The study was made by a special staff of professional personnel recruited from 
universities, government, and industry and selected with the objective of giving 
to the study a well-rounded viewpoint. 

The general philosophy underlying the study was to accept the network system 
of broadcasting, supported by advertising; to determine whether and to what extent 
the existing practices under this system obstruct the effectuation of legislative and 
Commission policies; and to recommend the minimum changes necessary to attain 
the optimum broadcasting performance in the public interest under the existing 
broadcasting system. 

To a considerable extent, public policy leaves regulation of broadcasting to the 
free interplay of competitive forces. Hence, the regulatory approach in broadcasting 
must be, largely, to assure that there are opportunities for competition between and 
among networks and between networks and other components of the industry. 
Accordingly, the study encompasses the structure, operations, and practices of net- 
works and their relationships with other components of the industry. These are 
evaluated in the light of the doctrines through which the Commission has sought 
to give substance to the legislative policy of the “public interest” served by broad- 
casting. The basic problem is whether under the existing structure and practices of 
the industry, there is effective competition, and, if not, whether the public interest 
would be served by legislation or administrative rules designed to assure more effective 
competition. 

At the outset, it was determined that the interest of the public in a comprehensive, 
objective study of the complex broadcasting industry would be best served by a 
“study” technique, in addition to the formal hearing procedure provided under the 
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Communications Act® and the Administrative Procedure Act.° The study technique 
included the following steps: a series of conferences with each component of the 
industry, at which the component made a presentation before the entire staff, explain- 
ing its functions and the problems in the industry as seen from the point of view of 
that component; extensive staff interviews with groups of stations, advertising 
agencies, national representatives of stations, independent program producers and 
distributors, and networks; a substantial spot-check of the networks’ files; prepara- 
tion and submission of extensive questionnaires’ to tel. .ion networks, all com- 
mercial television stations, 60 advertising agencies, 34 national representatives of sta- 
tions, and all independent program producers and distributors. These data and ma- 
terials were then analyzed, resulting in the findings and recommendations contained 


in the report. 
By using the study technique, it was possible to obtain much more information 


on the issues studied than would have been possible under the formal hearing type 
of proceeding alone. Thus, a comprehensive, deep, and sound study was made 


possible. Collation of the data entailed an extensive expenditure of manpower, 
particularly by networks, television stations, and independent program producers and 
distributors. The cooperation of the industry in this phase was excellent. Prepara- 
tion by the industry of the data was a distinct public service. 

Resistance to supplying data was limited to a number of the independent pro- 
gram producers and distributors who feared that the data, some of which was of 
a competitive business character, might become available to their competitors and, 
thus, injure them. While the request for the data was sustained by the Commission 
and the federal court,* time lost in negotiations and litigation of this question pre- 
vented consideration in this report of some issues relating to programming. ‘These 
will be the subject of a supplemental report by the Office of Network Study.® 

The first phase of the inquiry was accomplished through the study technique. 
With the announcement by the Commission of the hearings on the findings and 
recommendations of the report, the second phase of the inquiry has begun. It should 
be observed that division of the inquiry into study and hearing phases should result 
in time-saving rather than delay. Now that the study has been made, the formal 
hearings can be conducted more expeditiously than otherwise would have been 
possible. Moreover, changes in the statute and rules relating to the complex and 
important broadcasting industry should only be considered in the light of a compre 
hensive and deep study of the structure and practices in the industry and the effect 
of proposed changes on broadcasting service in the public interest. 


® 48 Srar. 1064 (1934), as amended, 47 U.S.C. §§ 151 ef seq. (1952). 

*60 Srat. 239 (1946), 5 U.S.C. § 1004 (1952). 

"Indicative of the scope of the questionnaires is that more than 100,000 IBM cards were required to 
codify the data on the television station questionnaire alone. 

* FCC v. Cohn, 154 F. Supp. 899 (S.D.N.Y. 1957). 

* FCC Order 57-1076, released Sept. 27, 1957. 
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IV 
FINDINGS AND RECOMMENDATIONS 
A. History and Description of Components 


As “past is prologue,” the report begins with a brief history of the development 
of television and a description of the functions of the components of the industry. 
This is included as an aid to understanding the complex problems which are con- 
sidered in the report. 


B. Public Interest 


The touchstone of the Communications Act is broadcasting in the public interest. 
Since a prime purpose of the study was to determine to what extent the existing 
structure and practices promote or impede the public interest in broadcasting and 
the commission policies which have given substance to this standard, the report next 
includes an analysis of court and commission actions in all decisional contexts. 
Service to the public is the ultimate goal of the broadcast regulatory function. ‘The 
essence of broadcasting service is programming. In the implementation of this 
public service goal, the Commission has emphasized three basic supporting policy 
themes: competition, diversification of ownership of stations, and licensee responsi- 
bility. ‘The Commission secks the development of a nationwide broadcasting system 
and, to this end, encourages competition among networks for affiliates, competition 
among stations for network affiliation, and new entry into broadcasting. Television 
is a mass medium of communication and has great impact on our society and the 
mainstream of American thought and culture. Recognizing this, the Commission 
seeks the greatest diversification of ownership of stations in order to maximize 
service and program viewpoints and opinion sources. As the responsibility of the 
broadcaster is to render the best practicable service to the community served, and a 


person with “grass roots” in the community is deemed more knowledgeable of 


community cultural, civic, and business needs, the Commission also favors local 


ownership and control. 


C. Network Concentration of Control 

The first issue considered in the report is whether the degree of concentration of 
control by networks within the telecasting industry is consistent with the public 
interest. 

In measuring concentration, the “market” has been defined as the national tele- 
vision advertising market. The essential business function of a television network 
is to provide a national advertising medium. It is the only national advertising 
medium using sight, sound, and motion, and other media are considered comple- 
mentary rather than substitutable. 

Network concentration in all relevant market dimensions has been measured in 
the report. In one significant dimension—the proportion of network programs during 
prime evening hours on television stations throughout the country—network con- 
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centration is very high. During the three prime evening hours subject to network 
option, the three networks account for 80 per cent. In the case of basic stations of 
CBS and NBC, the proportion is over go per cent. The three networks account for a 
high proportion of national television time sales—7o per cent. In other dimensions, 
such as total industry assets, total industry revenues, and proportion of network- 
produced programs shown on the network, network concentration is not particularly 
high. 

There is little prospect that the degree of concentration can be reduced by entry 
of new nationwide networks until there are substantially more comparable station 
facilities than now exist in the top 50 or 100 markets in the country. While net- 
working profits have risen to high levels in recent years, there are major obstacles 
to new entry. These barriers arise in part from the network-station afhliation arrange- 
ments, the existing structure of AT&T rates for interconnecting stations and avail- 
ability of AT&T lines, and economies of large-scale operations. ‘The principal 
factor, however, is the shortage of competitive TV station facilities in the VHF 
spectrum: Absent major technological change, such as the development of UHF 
into a competitive portion of the spectrum, networking will continue to be char- 
acterized by a small number of nationwide networks and high concentration. 

There is a prospect of development of limited, special-service networks such 
as National Telefilm Associates (film network), the Sports Network, and Program 
Service, Inc. 

Under present circumstances, however, the principal potential competition with 
networks must come from the national spot system of broadcasting. A_ typical 
advertiser, in consultation with his advertising agency, may decide to obtain a 
nationwide audience by sponsoring a program in one of the time segments available 
on the network. As many stations as are necessary to secure the desired coverage 
are ordered. The program for the time segment may be chosen from offerings of 
the network or independent program producers. The network clears the time seg- 
ment with the affiliated stations and notifies AT&T of the lineup. Alternatively, the 
advertiser and agency may decide, in lieu of network broadcasting, to use national 
spot advertising. The advertiser under this system places spot commercials on as 
many individual stations as it desires to order, and the time periods are cleared 
through the national representatives of stations. If a program is sponsored on 


national spot, this will usually be obtained from an independent producer and dis- 


tributor. Thus, the national spot system of broadcasting competes with the network 
broadcasting system. Opportunity for effective competition between the network 
and national spot systems is affected by network practices in affiliation, option time, 
rates, compensation arrangements, “must buy,” and other relationships with affiliated 
stations. 

Some of the recommendations in the report are intended to increase opportunities 
for competition between the network and national spot systems of broadcasting. 
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D. Affiliation 


Affiliation of a station with a network, with some exceptions, largely determines 
the station’s economic well-being and its program service to the public. The eco- 
nomic factor gives the network a superior bargaining position to that of most stations 
in making the affiliation contract. The program-service factor has implications for 
the licensee’s programming responsibility. Hence, a searching appraisal of network 
affiliation practices has been undertaken in the study. 

In advertising, “cost per thousand” is a necessary factor, as the network provides 
a nationwide advertising medium, and in selecting its affiliates, the network is 
guided by economic considerations such as market size and unduplicated station 
circulation. Business interest has dictated that it rely largely on VHF facilities and, 
normally, that it not interconnect the small markets or UHF stations competing with 
VHF stations. CBS and. NBC have developed special plans designed to encourage 
advertisers to order small markets. However, these plans have not solved the 
problem of the broadcaster in the small market. Also, where an affiliate ‘ 
shadows” a smaller market, the “overshadowed” market is usually excluded because 
the advertiser does not desire duplication of coverage. In choosing among stations 
in a market, the networks prefer that television station held in common ownership 
with the radio station affliated with the related radio network. Also, at least one 
network has favored multiple-station owners in affiliation. These practices affect the 
development of UHF stations and stations in small or overshadowed markets and, 
to the extent that such development is so impeded, impinge on the Commission’s 
policy of providing a nationwide, competitive broadcasting system. 

To assist nonaffiliates and overshadowed stations in obtaining network programs, 
the report recommends that where the affiliate rejects the program and the advertiser 
desires another station in the same community, or where the advertiser desires the 
overshadowed station, the network be required in good faith to attempt to place 


‘over- 


the program on such other stations. 

To assist affiliates not ordered by the advertiser in obtaining network programs, 
it is recommended that comments from all interested parties be obtained on a pro- 
posal that the network be required to make the program available to any unordered, 
affiliated station upon deletion of the advertisement and reasonable compensation to 
the network and advertiser. 

To encourage competition between stations for affiliation, it is recommended that 
the network be required to file with the Commission its criteria for affiliation and 
disafhliation and the basis for any change in affiliation, and that the network be 


prohibited from using as a criterion of affiliation or disaffiliation the fact that a licensee 


is the owner of more than one television station. 

It has been recommended that the existing rules permitting an affiliate to have a 
right of first call and a right of territorial exclusivity on the network’s programs in 
the same community and the present two-year maximum affiliation term be retained. 
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E, Option Time 

A major controversy has centered around the provision in affiliation contracts that 
the affiliate will accept and broadcast all network programs offered to it during 
certain hours of the broadcast day, known as network “option time.” Option 
time to some extent limits the exercise by the station licensee of his responsibility 
to select programs. To the extent that, through the option-time arrangement, the 
broadcaster is required to accept network programs which he would not otherwise be 
disposed to carry, the responsibility of the licensee to program in the public interest 
has devolved upon the network. Other business groups competing with networks 
have been placed at a competitive disadvantage by option time. ‘Thus, independent 
program producers and distributors, a program source for stations using national 
spot advertising, have limited access to preferred viewing hours. 

Network spokesmen have contended that option time is necessary to network 
operations.’” It is not apparent that option time is necessary to network operations. 
Stations clear for a substantial number of network programs in nonoption hours. 
Some “erosion” of clearances may occur without option time, as stations make 
their programming decisions with greater freedom. However, leverage to assure 
sufficient clearances for sound network service is provided by other factors. ‘The 
station needs the network programs and national advertising revenue. The network 
needs the station for interconnection. Mutual interest assures reasonable cooperation. 
On the other hand, if the station did not need the network, the option-time arrange- 
ment would not assure a network service. With or without option time, the basic 
assurance of sound network service is that it has proved itself to be an economical and 
efficient national advertising medium. Leverage for clearance of network programs is 
provided also by the network’s bargaining position in setting rates, negotiating 
compensation arrangements, and in establishing the “must buy” list. [lowever, 
leverage from these fulcra would be diminished if recommendations with respect 
to them should be adopted. 

Moreover, there is a possibility that the option-time practice would be found to be 
a per se violation of section one of the Sherman Act," on analogy to the motion 
picture “block-booking” practice condemned in the Paramount case."* A limited 
number of network programs are apparently forced on the station under the option 
time practice. Were this not so, the network would have no need for option time. If 


the option-time practice is questionable under the antitrust laws, it should not be 


permitted under the Commission's rules, because the Commission seeks that level 


of competition in the industry which promotes the public interest, a broader standard 
of competition than is provided under the antitrust laws. 
The report recommends that the option-time practice be prohibited by rule. 
9 Following release of the report, some network officials were reported in the trade press as stating 
that without the option-time practice, networks, over a period of time, would be destroyed, For example, 
see Broadcasting, Nov. 25, 1957, p. 64. 


146 Srar. 209 (1890), 15 U.S.C. § 1 (1952). 
12 United States v. Paramount Pictures, Inc., 334 U.S, 131 (1948) 
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F. Rates 

A significant function of networks under the affiliation contract is establishing 
the time rate of each afhliate for sales to network advertisers. The study concludes 
that this network function is necessary for various reasons, including the fact that 
the network must translate circulation data into a rate structure which is competitive 
with other networks and other advertising media. In general, the interest of the 
network and station in rate-setting is compatible. 

Some practices in rate-setting, however, conflict with Commission policy. For 
example, it has been found that networks have sometimes used rate decisions as a 
lever in obtaining clearances and discouraging clearances for competing networks. 
On the other hand, a station in a highly favorable position may make clearance 
conditional on a desired rate increase. These practices are contrary to the public 
interest because clearance should be based on judgment as to the quality and 
suitability of competing programs. | 

Furthermore, in the study it was found that some networks have used their 
power to fix network rates so as to influence the stations’ national spot rates, In 
such instances, the network objective has been to have the stations raise the national 
spot rate so as to decrease the power of national spot to compete with the “net- 
working” system. This practice violates a commission rule and has antitrust” 
implications. No evidence of this practice in recent years, when the rates for the two 
systems have been substantially equal, has been found. However, some other ques 
uonable rate practices were found. 

It would be undesirable for broadcasting to be subject to rate regulation by the 
Commission. However, some measure to prevent the rate practices mentioned is 
necessary. ‘To achieve this, it has been recommended that the self-regulating force 
of publicity be utilized by requiring the networks to publish their rate-making pro- 
cedures, circulation credited to each station, formula used for rate-making purposes, 
and all rate changes. It has been further recommended that a rule be adopted 
prohibiting networks from attempting to influence the national spot rate of affiliates 
and from setting network rates to influence station decisions with respect to clear 
ances, 


G. Compensation 


The revenue obtained from network time sales is shared between the network 
and its affiliates on the basis of a compensation formula specified in the affliation 
contract. Typically, the station waives compensation for a designated number of 
“free hours” after which the station receives a specified share of its card rate, 
usually about 30 per cent. The study does not find that the network share is un 


reasonably large, since, out of its 70 per cent, the network must make substantial 


payments, such as discounts to advertisers, commissions to advertising agencies, and 


'* This matter has been referred by the Commission to the Department of Justice for consideration 


of the antitrust aspects. 





FCC Network Srupy 619 


interconnection costs. Stations in large markets earn a substantially higher profit ratio 
than do networks, 

There have been found differences in compensation arrangements with affiliates. 
Usually these are based on reasonable competitive situations, but sometimes they are 
affected by considerations such as a more favorable compensation arrangement for 
improvement in station clearances. Program clearances should be based only on 
program quality and suitability. Sliding-scale or incentive types of compensation 
are subject to serious program-clearance abuse. 

As a self-policing factor in this area, it has been recommended that the affiliation 
contracts filed with the Commission, containing compensation arrangements, be 
made public. 

H. “Must Buy” 

The study includes the “must buy” practice of CBS and NBC and “minimum 
buy” practice of ABC. CBS and NBC require that an advertiser using the network 
order a group of stations, about 55 in number, designated by call letter. This group 
is called the “basic” stations, and the basics must be ordered. ABC does not follow 
a “must buy” practice but requires the advertiser to order stations having card rates 
which, in the aggregate, equal a “minimum buy” in dollars. 

Usually the advertiser orders a much greater list than required under the “must 
buy” or “minimum buy” arrangements. The problem from the advertiser's point 
of view comes when he must take, under the “must buy” arrangement, specified 
stations which he does not desire. 

However, there is a stronger objection from the standpoint of commission 


policy. Stations are anxious to be included on the “must buy” list because this 
assures financial success. At the margin, the stations are willing to concede much 
for this privilege. The network makes the decision as to inclusion in the “must 
buy” list. This gives the network an additional bargaining advantage in the matter 


of clearances. As a consequence, some stations are led to accept programs which 
they otherwise would not be disposed to carry. 

Independent stations have sometimes charged that they are placed at a competitive 
disadvantage by “must buy.” There is no evidence that this is so. Of course, inde 
pendent stations have little opportunity to carry network programs. But this 
results from the affiliated station’s right of first call on all network programs. 

CBS and NBC spokesmen have taken the position that “must buy” is necessary 
to define a national package and to prevent fragmented sales of network time on an 
uneconomical basis. However, the study finds that it is the advertiser's need for 
national coverage which assures a nationwide lineup. If advertisers did not need 
this, networks could not enforce it through “must buy.” ABC operates with a 
“minimum buy.” 

Moreover, an antitrust analysis of “must buy” raises doubt as to its legality under 


section 1 of the Sherman Act. “Must buy” is similar to the “tie-in” arrangement in 
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the Times-Picayune case,'* the tie-in arrangement described in Unite? States v. 
Northern Pacific Railway Co."* case, and the “block-booking” forma.’ ,.. unibited in 
the Paramount case, supra. 

It has been recommended that the “must buy” practice be prohibited put that 
4 “minimum buy” arrangement such as ABC uses be permitted and that the size 
of the “minimum buy” be left to business judgment. 

I. Network Representation in National Spot 

CLS and NBC represent a small group of affiliated stations, as well as their 
owned and operated stations, in national spot sales. 

As previously mentioned, national spot competes with the network broadcasting 
system. A question arises as to whether the public interest is served by having 
networks engage in representation of stations in the national spot field, when this 
is a direct competitor. Also, as previously mentioned, the study found that some 
networks have influenced the national spot rate through their power to set the rate 
of the station for network sales. The study disclosed no affirmative reasons why 
networks should represent any station, other than their owned and operated stations, 
in national spot. 

It has been recommended that networks be prohibited from representing stations, 
other than O&Os, in national spot. 

J. Multiple Ownership 

Commission policy has sought to achieve for stations the character of local institu- 
tions having a “grass roots” interest in the service and program needs of the com- 
munity. Also, it has enunciated a doctrine of diversification of ownership to max- 
imize opinion, program, and service viewpoints. These doctrines recognize the great 
impact of television on public opinion and culture. They point to a one-to-a-customer 


concept of station ownership. However, these doctrines have been balanced with 


others, such as that favoring an applicant with a sound record of past performance 
in broadcasting, resulting in the present multiple ownership rule. Under this rule, 
the same interest may Own a maximum of seven TV stations, not more than five of 
which may be in the VHF band. Within this ceiling, the rule envisages consideration 
of each application on a case-by-case basis. However, in practice, the Commission has 
relied on the ceiling, and no applicant having fewer than the maximum has been 
denied a station on the ground of undue concentration. Where a licensee sells a 
station, the Commission is precluded from considering any other applicant than the 
one selected by the licensee, and such applicant must be accepted if he meets mini- 
mum standards of the Commission, One out of three stations held by multiple owners 
was acquired by transfer under statutory immunity from a comparative contest. 
Notwithstanding the numerical limitation, multiple ownership has grown greatly, 
and the trend is toward a multiple-unit system. In the top 100 markets, there are 


4*Times Picayune Publishing Co. v. United States, 345 U.S. 594 (1953). 
S142 F. Supp. 679 (W.D. Wash. 1956). 
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185 VHF stations, of which 104, or 56 per cent, are held in multiple units; and 52 
UHF stations, of which only 17, or 33 per cent, are multiple-owned, Most television 
stations are held in common ownership with radio stations and, to a substanual 
degree, with “cross-channel” media as well. 

Multiple owners concentrate their holdings in the large, profitable markets. 
The concentration in such markets is very high and should be a matter of grave 
concern. As of November 1956, in the top 25 markets, 70.7 per cent of VHF stations 
were held in multiple units. Twenty per cent of the stations were single VHF units 
held in common ownership with “cross-channel” media, newspapers; 9.3 per cent 
were single VHF units not related to newspaper interest. ‘The percentage held by 
multiple owners is slightly higher today. It must be recognized that in the top 
25 markets, the diversity of ownership doctrine has been seriously eroded. Many 
important population centers have no single station operator. Many more have only 
one such operator, in most instances a newspaper-owned station. ‘The top 25 markets 
serve more than half the population of the country. 

By contrast, the pattern of ownership of VHF stations in the 70th to tooth markets 
should be noted. Here the stations held in multiple units drop to 34.3 per cent. 
The single units comprise 65.7 per cent, about one third of which are newspaper 
connected.’® It is thus seen that the relative holdings of multiple and single-station 
owners in the top 25 markets and the 76th to 1ooth is almost precisely reversed. 

The pattern of ownership in all the top 100 markets is that multiple ownership 
decreases in rough proportion to the decrease in market rank, and single station 
ownership increases in rough proportion to the decrease in market rank. 

Multiple ownership is still increasing. From January 1954 to July 1956, multiple 
ownership in the top 100 markets increased from 41 per cent to 50 per cent. During 
the course of the study, new groups such as feature film companies, investment con 
cerns, and others indicated an interest in acquiring stations. Telecasting is profitable, 
and it is likely that entry of new interests will accelerate the growth of multiple 
ownership. 

Acquisition of viable VHF stations can only take place through the transfer route, 
since substantially all VHF channels have been granted. It is interesting to note 
the effect of sale of TV stations on the type of ownership. From January 1956 to 
July 1957, 26 TV stations in the top 25 markets were sold and 22 of the 26 wefe 
acquired by multiple owners. Again, by contrast, the sales in the 76th to tooth 
markets are noted. Of 21 stations transferred during the same period, 11 were ac 
quired by multiple owners. The increase in multiple ownership in this bracket was 
very substantial but not nearly so great as that in the top 25 markets. 

The pattern and trend in station ownership definitely is toward a multiple-unit 
system of broadcasting. Within the limits imposed by the Commission, this trend 
must be expected to increase. The image of an individual station-owner, devoting 


1° The UHF pattern is similar. In the top 25 markets, multiple owners held 5 of the 6 U's; whereas, 
in the 76th to 1ooth markets, multiple owners held only 3 of the 14 U's. 
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his efforts in television to serving a single community he has been licensed to serve, 
is a myth for most large cities, and hence for the majority of the listening public of 
the United States. 

Multiple owners, by bargaining with networks, national spot representatives, and 
independent program suppliers for their group of stations as a whole, obtain a 
competitive advantage over single station-owners in the same communities. This is 
not to say that all multiple owners have such advantages, or that any one enjoys 
al] advantages accruing to the others. By way of example, the rate of compensation 
to a national station representative is frequently based on a sliding scale, so that 
the rate for the first $500,000 annual business may be 15 per cent, for the next 
$500,000—10 per cent, and for sales in excess of $1,000,000—5 per cent. In a number 
of cases, multiple owners have been permitted to combine their station sales, with 
obvious advantage over single-station owners in the same markets. The competitive 
advantage obtained by multiple owners may be a factor in the growth of multiple 
station units. 

Networks are currently permitted to own stations to the same extent that other 
multyp'> owners are, and most of their stations are concentrated in the largest markets. 
‘They were initially permitted to own stations because this was a source of revenue 
to sustain the networks during their early development, and the stations provided 
theaters for the development of talent and program ideas. Today networking in 
itself is profitable, and most program development takes place in the network pro- 
gram departments. Also, there are conflicts of interest between network and station 
operation. In addition, ownership by networks in top markets is a further limitation 
on entry of new networks. Nevertheless, the study has recommended that, for the 
present, networks and other multiple owners be subject to the same multiple-owner- 
ship limitations. This is out of caution lest the ability of networks to provide 
quality programming and to experiment with new program concepts be limited, 
contrary to the public interest. The extent of the divestiture of stations by networks 
provided for under the recommendations should raise no concern" as to the ability of 
networks to provide programming and information of a quality and quantity con- 
sistent with the public interest. 

The recommendations as to multiple ownership are as follows: 

1. That the present numerical limitation be amended to provide that no multiple 
owner be permitted to own more than three VHF stations in the top 25 markets. 
A reasonable period of time, such as three years, should be allowed for sale of stations 


divested. 


2. That in granting original applications the Commission establish a legal presump- 
tion in favor of local applicants and an applicant who owns no other television station. 


3. That the statutory preclusion of comparative proceedings in transfer cases be 


‘7A network official has stated that the cumulative effect of the recommendations could so weaken 
networking that the networks could not sustain informational activities at the present level. Broadcasting, 


Nov. 18, 1957, p. QI. 
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repealed in order that in the case of transfers, the Commission may consider all 
applicants in a comparative hearing; that in transfers, the Commission require that 
the prospective purchaser make his offer in a stated dollar amount in order that 
others may match the offer and be considered in the comparative hearing, thereby 
avoiding the more difficult problems in the “Avco” procedure; and that in such 
hearing, the Commission give effect to presumptions favoring local applicants and 
nonowners of television stations. 
4. That to slow down the trafficking in stations, no person be permitted to acquire 
a second television station until he has operated a station for a full term, thus pre 
venting block sales of several stations to interests new to television. 
K. Application of Rules to Networks 

At present the Chain Broadcasting Rules of the Commission apply directly to 
stations and only indirectly to networks. The rules say that a station’s license will 
not be granted, and hence will be revoked, if it enters into a contract or agreement 
with a network permitting proscribed practices. However, the rules were adopted to 
achieve for statious freedom from undue network influence in designated respects, 
so that the stations might exercise their responsibility to broadcast in the public 


interest. 

Networks have contributed greatly to the public interest in broadcasting. How 
ever, some of their practices have been found contrary to the public interest. Sub 
stantially all of the recommendations made in this report relate to conduct or potential 


conduct of networks. There are administrative and practical difficulties in effectu 
ating commission policy through application of some of these recommended rules to 
stations. In some instances, as in the case of the recommendation that “must buy” 
be prohibited, there may well be a legal difficulty as well. This arrangement is be 
tween the advertiser and network—not the network and the station. 

Moreover, the best atmosphere for enforcement of rules is lacking when the 
sanction applies to the party on which the proscribed conduct is imposed, rather than 
to the party responsible for the conduct. The existing regulatory approach would 
appeal to Gilbert and Sullivan. 

Power and responsibility go hand in hand; not weakness and responsibility. 
Decisions are more responsible when those who make them are answerable to thos: 
affected by the decision and to the public. The networks, which are the strongest 
decision-making component in the television industry, should be answerable to the 
viewing public through commission policies expressing the public interest. 

Accordingly, it has been recommended that the Commission seek express con 
gressional authority to apply its rules directly to networks. 


L. Sanctions 


The only sanction which the Commission currently may apply is revocation of 


the broadcaster’s license. This is a drastic penalty. In the Don Lee case,"* in which 


Don Lee Broadcasting System, 5 Pike & Fiscurr Ravio Reourarions 79 (1950) 
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the Commission was dealing with clearcut violations of the Chain Broadcasting Rules, 
the Commission concluded that revocation of any station licenses would be too 
extreme a penalty. 

The punishment should fit the crime. The study recommends that the Com- 
mission seck congressional authority to adopt a system of forfeitures commensurate 
with the nature of the infraction. 

V 

. CONCLUSION 

The report accepts the network system as a necessary and highly desirable com- 
ponent of the American broadcasting system. It was the nationwide, intercon- 
nected network system of broadcasting, providing “free” program service through 
national advertiser support, which made possible the phenomenal growth of television 
in our country. It brought national program service to substantially all our people 
in a brief span of years. Through this system, public-service programming as well 
as popular entertainment is provided, and simultaneous broadcast to a nationwide 
audience of events of national public interest is made possible. In these and other 
respects, the networks serve the national public interest. 

On the other hand, there are respects in which the networks’ concentration of 
control and practices have been found incompatible with the public interest. To 
achieve more effective competition, the Network Study Staff, in lieu of considering 
basic structural changes, has followed the policy of working within the framework 
of the existing network system and recommending the minimum changes necessary 
to remove competitive restraints and to effectuate commission policy relative to 


licensee responsibility, diversity of ownership and control, and broadcasting in the 


public interest. Thus, it has been recommended that the self-regulating value of 


publicity as to affiliation practices, rates, and compensation be relied upon to the 
greatest extent possible. Where this is not feasible, it has been recommended that the 
restraints on station freedom and the competitive opportunities for nonnetwork 
groups, resulting from option time, “must-buy,” the use of affiliation and rate de- 
cisions to influence station clearances, and other practices, be prohibited or further 
limited. ‘The recommendations are designed to improve upon the existing structure, 
rather than to provide a substitute for it. 

Through these recommended changes, stations would have additional freedom 
in programming to meet the needs of their local communities; there would be 
somewhat greater opportunity for access to the valuable television medium of non- 
network groups, such as program producers and national station representatives, 
thereby providing a wider range of program choice; some greater access of local 
and regional advertisers to television would be provided; multiple ownership would 
be reduced, and more entrepreneurs would be brought into broadcasting, thus in- 
creasing opinion sources and the opportunities for local community service; and the 
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networks would be subject directly to the Commission’s rules, so that any restraining 
conduct in matters affecting the public interest might be more effectively admin- 
istered. Adoption of the recommendations should result in a greater degree of 
competition in broadcasting, programming which is more responsive to community 
needs, and a more nearly nationwide service. The viewing public would have avail- 
able a wider variety of television services and a more varied program fare. 

In the opinion of the Network Study Staff, these recommendations, if adopted, 
will bring about important and substantial improvements in television broadcasting 
service to the people. 





DEVELOPMENT OF MOBILE RADIO 
COMMUNICATIONS— THE “WORK-HORSE”’ 
RADIO SERVICES 


JexemiAn CourtNey* AND ArtHuR BLoostont 


Radio communications are associated in most people’s minds with broadcasting— 
the “glamour girl” among the many radio services administered by the Federal 
Communications Commission. This is not unnatural in view of the popularity of 
the aural and visual media of communications and entertainment; their impact upon 
public opinion; and the broadcasters’ not inconsiderable influence in the halls of 
Congress. But the world of radio communications neither begins nor ends with 
broadcasting. Equally important to our economic life and national security, though 
much less publicized and glamorized, are the mobile services of virtually infinite 
variety which more and more help the wheels of our complex economy to turn 
smoothly. 

These mobile radio services may best be described as the “work-horse” radio 
services. They are: the police and fire radio services, which enable cruising police 
cars and fire trucks to be in constant communication with their respective head- 
quarters; the industrial radio services, which permit the managers of industrial 
enterprises, building contractors, power utilities, oil companies, etc., to maintain 
contact with and control over widely-dispersed vehicles; the land transportation 
radio services, which provide similar control over and contact with trucks engaged 
in the pickup and delivery of property, interstate busses, and taxicabs cruising the 


city streets; the marine and aviation radio services, which supply safety communica- 


tions for ships at sea and aircraft in the air; and the common-carrier mobile services, 
which provide communications for hire to the public. Each service is governed by a 
set of regulations which prescribe who may hold an authorization and how it may be 
used after it is issued by the FCC.’ 


* A.B. 1932, LL.B. 1935, Columbia University. Member of the District of Columbia and New York 
bars. Formerly Assistant General Counsel, Federal Communications Commission. 

t LL.B. 1948, University of Minnesota, LL.M. 1952, University of Chicago. Member of the District 
of Columbia, Illinois, and Minnesota bars. Formerly attorney, Federal Communications Commission, 
The authors are associated in the practice of law in Washington, D. C., specializing in mobile and 
point-to-point radio communications matters. 

*The mobile radio services are governed by the regulations promulgated by the Federal Communica- 
tions Commission under the authority of § 303 of the Communications Act of 1934, as amended, 48 
Srar. 1082 (1934), 47 U.S.C. § 303 (1952). Specifically, these services are: Part 7, Stations on Land 
in the Maritime Services; Part 8, Stations on Shipboard in the Maritime Services; Part 9, Aviation 
Services; Part 10, Public Safety Radio Services; Part 11, Industrial Radio Services; Part 14, Public Fixed 
Stations and Stations of the Maritime Services in Alaska; Part 16, Land Transportation Radio Services; 
Part 19, Citizens Radio Service; and Part 21, Domestic Public Radio Services. 47 C.F.R. §§ 7.1, 8.1, 9.1, 
10.1, T1.t, 14.1, 16.1, 19.1, and 21.1, ef seq., respectively (Supp. 1956); 1 Pike & Fiscuer Rapio Reo, 
4457.1, 58.1, 59.1, 60.1, 61,1, 64.1, 66.1, 69.1, and 71.1 ef seq., respectively [hereinafter cited as R.R.]. 
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I 


INTRODUCTION 
Mobile radio communications fall into two broad categories: (1) private radio 
communications, #.¢., radio communications used by persons or corporations in their 
own businesses for their own purposes; and (2) common-carrier communications, 
1.¢., systems operated by common carriers offering facilities for hire to the public at 


large.” The function of mobile communications, however, whether provided through 


a private system for a company’s own use or purchased from a common carrier, is 
the same: to control and coordinate the movement of dispersed vehicles with maxi- 
mum efficiency. The high cost of labor and vehicular equipment makes it imperative 
for every enterprise to have as close control as possible over the vehicles operated out 
of the sight of the management. Those of us who labor in the mobile communica- 
tions vineyard are firmly convinced that the time is not too far distant when every 
commercial vehicle will be radio-equipped. 

The reasons for this conclusion will appear from an analysis of the significance of 
mobile communications to management generally. The primary function of the 
managers of any enterprise is the projection of themselves to the greatest extent 
possible into every important part of the industrial or commercial process. This has 
been true from the earliest times in man’s productive activities. The one-man farm 
was operated ideally by the owner because he had direct control of the whole opera- 
tion. When he engaged a hired hand to share the work and increase the productivity 
of his farm, he became a manager. As such, his problem was to get the work of the 
hired hand done as he would do it himself. The solution for him was easy: oral 
instructions, which could be altered quickly during the day as required. Now, a 
manager often is responsible for instructing and supervising hundreds of employees, 
but his basic problem in directing a force remains with him—he must still try to get 
the work done essentially as he would do it himself or as he would wish it done, even 
though it is physically impossible for him directly to oversee all parts of the operation. 

The difficulties of the problem are intensified in modern industry when operational 
areas are large and scattered and production procedures are complex and inter- 
dependent. Rapid communication is an important element in overcoming the 
difficulties. Through the years, many well-known and efficient transmitting methods 
have been developed, and industry has made full use of the telegraph and the tele- 
phone and other fixed wire-line facilities. Radio, however, is used when wire-lines 
cannot be used at all, as in the operation of mobile vehicles, from which it is obviously 
impossible to trail wires; it is also used in certain kinds of operations where wire 


* Parts 10, 11, 16, and 19 are solely private services; Parts 7, 4%, 9 and 14 are primarily private 
services, but they contain certain provisions for the rendition of common-carrier communications aboard 
ships, aircraft, and by coast stations; Part 21 is solely a common-carrier service. Fach of these services, 
except the citizens radio service, is, in turn, subdivided into several component services. For example, 
industrial radio services, consists of eight specific services as follows: power radio service, petroleum radio 
service, forest products radio service, motion picture radio service, relay press radio service, special industrial 
radio service, low power industrial radio service, and industrial radio-location service 
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lines would be cumbersome or hazardous, or uneconomical, and in the activities of 
mobile working crews in locations where only a portable communications system 
is feasible or desirable. In all those cases, radio communication permits more 
effective disposition of vehicles and personnel, which in turn results in substantial 
conservation of machine-hours, man-hours, and vehicle-hours—or, in short, lower 
costs of production. Here lies the strength and future of mobile radio communica- 
uons. 

Although the functions of private and common-arrier mobile communications 
are identical, the operating rights of these two categories of uses of the radio spectrum 
are vastly dissimilar, Common-carrier frequency assignments are rigidly protected 
by regulations against interference and common carrier licensees appear now in the 
process of receiving a degree of protection against economic injury as well.’ ‘Thus, 
each applicant for and licensee of a mobile common-carrier system receives an ex- 
clusive frequency assignment and is assured that no one else will be able to use 
this frequency within his protected area of operation. This area is defined by the 
Rules as that delineated by a field strength contour of 37 decibels above one microvolt 
per meter.* The size of the protected area depends upon the power of the base sta- 
tion, the antenna height, and the configuration of the terrain. The protected contour 
usually covers a radius of 15 to 30 miles around the base station, although greater 


coverages are not uncommon, 
No private radio system licensee receives like protection from interference, even 
though his equipment investment may be, and often is, many times greater than 


that of a two-way common-carrier operator and is employed to control a very much 
larger capital investment. For frequencies in the private radio services are available 
on a shared basis only. The Rules governing the various private services uniformly 
provide that no frequencies will be assigned to the exclusive use of any one applicant.® 
The only recognition the Commission’s Rules give to the protection problem inherent 
in frequency sharing is the requirement honored more in breach than observance 
that applicants and licensees must cooperate in the selection and use of frequencies.® 
The Commission itself does not consider a failure to comply with this requirement 
as a disqualifying factor or a reason for not assigning the frequency requested.” In 
several services, there are functioning industry frequency coordinating committees 
whose recommendations as to the frequency selection for any given applicant are 
*Sce pages 638-42 infra. 


* 47 C.P.R. § 21.504 (Supp. 1956). 

* 47 C.P.R. §§ 10.101, 11.8, and 16.8 (Supp. 1956); 1 R.R. © 60.401, 61.8, and 66.8 (1956). 

* hid... 

"See In re Application of Royal Cab Co., 13 R.R. 449, 455 (1955): “It is, of course, true that the 
applicant, prior to the filing of its application, had not attempted to coordinate its frequency with other 
users in the area, and the Commission has previously so found, The Commission has never held, how- 
ever, that such a failure entails an absolute disqualifying of the applicant to be a licensee of the Com- 
mission.” In fact, it does not even entail a relative disqualification, since the Commission, particularly in 
its largest industrial radio service, the special industrial radio service, will assign any frequency re- 
quested by the applicant (and available under the Rules) without any questions asked, and regardless of 
any conflict with other users. 
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although advisory in nature, as a practical matter, followed by the Commission. This 
provides a rather imperfect means of coordinating the initial frequency selection, but 
does not eliminate frequency sharing and the problems that result therefrom in areas 
of frequency congestion. 
II 
ALLOCATING THE Ravio SpecrRUM 


The principal reason for not protecting the frequency assignments in the private 
radio services appears to be the paucity of frequencies available to these services due to 
the existing imbalance between Government and non-Government allocations on the 
one hand, and the allocations to the broadcast services and the mobile services on 
the other hand. This, according to the FCC, makes it administratively impracticable 
to assign the small number of available mobile frequencies to a large number of appli 
cants on any other but a shared basis and under an assembly line application-process- 
ing procedure. In fact, however, this should be the very reason for extra care in assign- 
ments to insure that those applicants who must have radio communications in thei 
businesses are not deprived of this modern tool because of interference from others 
using the same frequency. 

The jurisdiction of the FCC is limited to non-Government stations, Stations 
operated by the United States Government receive their frequency assignments from 
the President® who discharges this function through the Inter-Department Radio 
Advisory Committee, known in Washington as IRAC. Under this dual system of 
frequency assignments, both the FCC and IRAC enjoy equal and plenary authority 
over the entire frequency spectrum. Since each could assign the entire spectrum, it 
is not difficult to understand why, with that bludgeon in the hand of each, they have 
both agreed that the usable radio spectrum” should be divided equally between the 
Government and other users, as it approximately now is. While the frequency alloca 
tions and assignments made by the FCC are governed by the Rules available to 


anyone who cares to consult them and are a matter of record at the FCC offices in 
Washington, the use of the spectrum by the Government is surrounded with a shroud 
of secrecy. Such secrecy naturally raises a question whether the Government is utiliz 
ing the scarce spectrum space efficiently. This question is particularly timely now that 
the Government is casting a covetous eye on television channels 24, to the great alarm 


of the broadcast industry.’ The concern over the Government's use of the spectrum 


* 48 Star. 1083 (1934), as amended, 47 U.S.C, § 305 (1952). 

® 30,000 me. is considered to be the limit of the usable spectrum under the present state of the radio 
art 

*’ Editorial, The Air Curtain, Broadcasting-Telecasting, Aug. 19, 1957, p. 122; see also id., Aug 
26, 1957, p. 48. This threat to television channels 2-6 has been removed (after this article was written) 
at the expense of the private radio services by the Commission's Order dated Sept. 19, 1957, 22 Feo. Reo 
7136 (1957), which reallocated to the Government 400 ke. of space in each of the two very extensively 
used private mobile VHF bands, 46.5-47.0 mc. and 49.6-50.0 mc., with the result that the existing private 
users of these two bands wiit have te vacate them and find replacement frequencies. One of these 
bands, 49.6-50.0 me., is one of the mos: heavily, if not the most heavily, occupied band, with a great 


concentration of important and large industrial mobile systems operating in it 
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space and its demand for more, gave rise to the introduction of two joint resolutions 
during the last session of Congress for the establishment of a commission whose 
functions would be to investigate the utilization of frequencies allocated to the fed- 
eral government and to evaluate its present use and future needs,"' 

The FCC is under a statutory mandate contained in section 303(y) of the Act 
to “study new uses for radio and generally encourage the larger and more. effective 


use of radio in the public interest.” As a result, however, of the excessive allocation of 


spectrum space heretofore made to the Broadcast Radio Services below 1000 mc.,"” 


the efforts of the present members of the FCC to accommodate the growing needs of 
the established industrial, public safety, and common-carrier uses of radio are severely 
liampered and the carrying out of the intent of section 303(g) made increasingly 
more difficult. 

The imbalance that exists today in broadcast and nonbroadcast allocations below 
1000 megacycles becomes apparent upon even the briefest comparison. Looking at 
the 935 megacycles of space located between 25 and g6o mc., we see 240 megacycles' 
allocated to the Government. This leaves 695 megacycles for nongovernment uses. 
Of these 695 megacycles, 512, or nearly 74 per cent, are allocated to the exclusive use of 
TV and FM broadcasting; 62 megacycles, or nearly g per cent, are shared between 
broadcast and nonbroadcast services. For all other uses—industrial, commercial, 
transportation, public safety, common-carrier, and amateur—a scant 17 per cent.'* 

Further, in the most desirable lower portion of this band, below 420 mc. (the 
Government has no allocations between 420 and g60 mc.), where the broadcast share 
is not so large proportionately as in the upper part, the lion’s share, 61 per cent, is 
taken up by the Government, leaving only 12 per cent for all the rest of the com- 
mercial, industrial, transportation, public safety, and common-carrier uses. 

The favored treatment of the broadcast services does not end with the tremendous 
amount of critical spectrum space assigned to their uses. It is carried over to the 
channel width assignments and an apparent freedom from pressures to improve the 
techniques of broadcast communications with a view to conserving channel space. 

The FM broadcast service, since its inception more than ten years ago, has been 
allowed to use channels 200 ke. wide in the precious 88-108 mc. portion of the 

16. J, Res. 106, 85th Cong., 1st Sess. (1957), introduced by Senator Potter, and H. J. Res. 381, 


&sth Cong., 1st Sess. (1957), introduced by Congressman Bray. No action has been taken on either 


resolution, 

*® The upper limits of usefulness for mobile services, principally because of limited power supply and 
restricted antenna heights involved, has been considered to be approximately 500 me., although one 
manufacturer has reported somewhat promising experimentation higher in the spectrum. Any general 
reference to the frequencies below 1000 me. relates to the band 25-960 mc., which is the portion of the 
spectrum useful for mobile radio services and low cost point-to-point communication circuits. This is 
also the band in which the VHF and UHF television allocations are located, as well as the allocation for the 
FM broadcasting service. 

** This figure is necessarily approximate because of the secrecy that surrounds the actual government 
assignments. Accordingly, in the three bands (108-32 me., 328.6-35.4 mec., and 400-06 mc.) which 
are shared with non-Government users, the total space in these bands has been apportioned, for the 
purpose of these statistics, half to the Government and half to nongovernment users. 

'* The FCC's Table of Frequency Allocation is set out in 47 C.F.R. § 2.104 (1956); 1 R.R, 452.104. 
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spectrum.'® The television service, likewise from the beginning, has been allocated 
6 mc. (6000 ke.!) wide channels in the two parts of the spectrum which that allocation 
Colossus bestrides. The width of each TV channel can best be illustrated by the 
fact that the whole AM radio broadcast service, consisting of 3000 stations, operates 
within a trifle more than 1.0 mc., “¢., one sixth of the space occupied by a single 
TV channel. There are 82 of these 6 me. wide channels assigned to TV; 12 in the 
VHF portion of the spectrum and the remaining jo in the UHF."® These 82 chan- 
nels which, according to the allocation plan, are designed to accommodate nearly 
2100 TV stations’ are less than 25 per cent utilized. The overallocation and under 
utilization of the television bands is thus no less pronounced than in the FM band, 
discussed in note 15 supra. In the space designed for more than 2000 stations, there 
were operating as of August 3, 1957, 503 television stations, of which 412 are in the 
VHF and gi in the UHF band. The spectrum waste entailed in reserving 420 mc. 
of space for less than 100 UHF TV transmitters requires no comment. There will 
be a handful of VHF stations added when the pending contested proceedings by 
which they are held up are concluded. As to new UHF stations, there are 138 
construction permits outstanding, of which 4o have been on the air but went off; 
‘and 98 never commenced operating, with the overwhelming majority never even 
having started construction. It is doubtful whether a significant number of these 
UHF permittees will ever go on the air. With this overabundance of spectrum 
space, it is small wonder that the TV and FM services seem to have made no effort 
to improve their broadcasting techniques so as to operate on narrower channels. 
We certainly hear nothing about “splitting” TV or FM channels, to use the all too 
familiar term that describes the progress toward better spectrum use by the land 
mobile services.’® . 

In the case of the nonbroadcast services, of course, the skimpiness of the allocated 


space makes constant search for improvement a necessity—a choice between strangula 


*® The FM broadcast service has 20 megacycles of space in the heart of the most desirable part of the 
spectrum for mobile use, between 88 and 108 megacycles, where long-range mobile communications are 
possible without the devastating “skip” interference that is found throughout the 25-50 me. mobile band 
The FM broadcast allocations are admittedly less than 25°% used by FM broadcasters, The actual per 
centage of use may indeed be much less than 25 One example will illustrate the waste of the PM 
spectrum space: In the state of Arizona there is one FM broadcast station occupying 200 of the 20,000 ke 
of space assigned the FM broadcast service ther ret, no other use can be made of the entire FM band 
in that state because of the rigidity of the Commission's allocation structure. For the means of utilizing 
the FM band to its full extent for industrial communications, without harming in any way the FM 
broadcast service, sce the petition of National Association of Manufacturers, Committee on Manufacturers 
Radio Use, In the Matter of Geographic Assignment of Certain Frequencies Allocated to the FM Com 
mercial Broadcast Service and Establishment of a Manufacturers Radio Service, filed with the FCC on 
Feb. 3, 1955. 

‘The band 30 me.-300 mc. is known as the VHF (very high frequency) band; the band 400-3000 
me. is known as the UHF (ultra high frequency) band. The UHF television occupies seventy-six me. wide 
channels between 470 and 8go me. 

‘7 Sixth Report on Television Allocations, 1 R.R. pt. 3, para. g1:601 ef seq. passim (1952). 

‘* Channel “splitting” is the popular term which means that the separations between assignable fre 
quencies are reduced to provide more center frequencies available for assignment. Such reductions are 
made possible by improvements in transmitting and receiving equipments and transmission techniques 
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tion and survival, During the same period when FM and TV have been content to 
rest on their assigned “laurels,” broed as they are, the mobile services have gone from 
120 kc, channel equipment in the 152-62 mc. band to the present 60 kc. channeling, 
with 30 kc. and 15 ke. channeling a not too distant goal.’® In the 25-50 mc. band and 
450-70 mc. band, equipment manufacturers have already been successful in cutting 
the channels in half, from 40 kc. to 20 kc. and 100 kc. to 50 kc., respectively, and are 
marketing equipment to match. 

The FCC is becoming increasingly aware of the need for more frequencies for 
private mobile radio communications, but it has not yet come fully to appreciate 
the importance of such communications to the nation’s economy. This is manifested 
in the Commission’s desire to squeeze more frequencies out of the spectrum space 
allocated for mobile communications. The word “squeeze” is used advisedly. For 
this is precisely what the Commission is doing in a series of rule-making proceedings 
now in progress proposing to reduce the channel separations between the assignable 
frequencies in the 152-74 and 450-70 mc. bands and thus approximately to double 
the number of available frequencies.”” This proposal is, however, accompanied by 
a plan to enlarge the eligibility provisions so that every person will be able to obtain 
a license for a mobile station.*" By so doing the Commission will flood the many 
highly essential, established radio systems with new, often much less essential, 
licensees and magnify the frequency-sharing problem out of all proportion to the 
existing, difficult situation. Thus, while the FCC is recognizing the need for more 
frequencies for mobile communications, which is predicated on their importance in 
our economy, it is failing to recognize that this very importance demands that the 
communications which the Commission makes available be also useful for the 
purpose for which intended, #.e., the need for protecting the frequency assignments 
against becoming useless through excessive sharing. 

The need for more frequencies and for protection of frequency usage are two 
of the most pressing problems in the mobile radio field, both private and common- 
carrier. More frequencies would simplify the protection problem and even lessen 
the pressure to provide protection, But the answer does not lie in trying to squeeze 
more frequencies out of the inadequate mobile allocation**—a technique which 


requires expensive shifts and adjustments for existing licensees—but in obtaining 
more space from those services which have an overly generous allocation and do not 
fully use it. Perhaps the first step in that direction has been taken when the Com- 
mission on April 5, 1957 adopted an Order of Inquiry initiating an investigation into 


™ See the proceedings listed in note 20, infra. 

*° Notices of Proposed Rule Making in Docket No. 11990, 22 Fep. Rec. 2584 (1957); 11991, 7d. at 
2593; 11992, id. at 2602; 11993, td. at 2604; 11194, id. at 2606; and 11995, id. at 2613. 

*! Sec, e.g., Proposal to Create a Business Radio Service, in Docket No. 11991, supra note 20. 

*® The industrial and land transportation radio servites, which are the most rapidly growing private serv- 
ices and the ones suffering most from frequency congestions and shortages, have frequencies in three sep- 
arate portions of the spectrum: 25-50 mc.; 152-62 me.; and 450-60 mc. Each service has a comparatively 
small number of frequencies in each of these bands. Some frequencies are allocated exclusively to one 
service and assignable, on a shared basis, to applicants in that service only; other frequencies are allocated 


on a shared basis with two or more services. 
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the utilization of the radio spectrum between 25 and 890 mc.”* It is not likely, how- 
ever, that this proceeding will be concluded soon enough to provide immediate relief. 
Meanwhile, others means of protection must be found. Fortunately, the protection 
problem appears to be susceptible of a more immediate solution, if the FCC is willing 


to act. 
Ill 


PROTECTION OF FREQUENCIES 


Protection in the private radio field in which radio communications are a tool 
in the licensee’s business, such as manufacturing, road-building, trucking, etc., relates 
to the safeguarding of the radio equipment investment against uselessness which 
results from another person’s operation on the same frequency, thereby seriously 
diminishing the value of the radio communications to the first user. The total 
investment in radio equipment used for private communications purposes is estimated 
to exceed half a billion dollars.*4 There are many individual licensees in the petrole- 
um, public utility, and other fields, whose radio equipment investment is in the 
hundreds of thousands of dollars—in several cases exceeding $1,000,000. When a 
business concern decides to invest that much money in radio communications for 
which a federal franchise is required, it has the right to expect, and should be assured, 
a degree of protection not only because of the magnitude of the equipment invesi- 
ment, but also because radio greatly contributes to the efficiency © the industrial 
operations in which employed. While no definite figures are availab'c, and it probably 
would be very difficult accurately to attribute the exact percentage of any increase 
in efficiency to radio communications, it is estimated that a road-building contractor, 
for example, is able to save ten per cent of its operating costs by using radio communi 
cations for dispatching its vehicles;*° one company which supplies specialized equip- 
ment and services to the petroleum drilling industry estimates that radio com- 
munications increase its efficiency by 15 per cent, while another company in the 
same type of business estimates that such communications give it the equivalent of 


one additional vehicle for each four employed;** and, in the trucking field, “10 


radio equipped trucks can do the work of 12 to 13 non-radio equipped trucks.”*" 

** Docket No. 11997, 22 Feo. Rec. 2684 (1957) 

** This estimate is based on the total number of licensed transmitters in all private radio services 
(excluding the amateur radio service) of 1,003,206 as of January 1, 1957. (This total has been obtained 
from the Commission's records as yet unpublished, but it will appear in the 23d Annual Report of the 
FCC to be submitted to Congress in January 1958.) The average cost of a transmitter used in these 
private services is $500, making the total investment of $501,703,000. Radio investment is, of course, 
only a very limited economic indication of the value of radio communications, because a small amount 
of radio equipment investment may control the productivity of a very much larger capital investment. 

** Statement by counsel in oral argument before the Federal Communications Commission sitting 
en banc in the rule-making proceeding in Docket No. 9703, In the Matter of Revision of Subpart K of 
Part 11, Rules Governing the Special Industrial Radio Service, Feb. 1955. 

** Estimates obtained from the operating personnel of two large private radio systems operating in the 
oil fields of Louisiana and Texas. 

*7 Petition of American Trucking Associations, for Modification of Eligibility Provisions of 4 16.301 of 
Highway Truck Radio Service Rules, Exhibit A, filed with the FCC on June 21, 1951 
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In spite of this high public interest value of private radio communications, no 
licensee in the rapidly growing industrial and land transportation private radio 
coramunication fields has any assurance that some other applicant in the same area 
will not ask for and receive the assignment of the same frequency. This happens 
every day to various licensees in the special industrial radio service and will con- 
tinue to happen with increased frequency if the Commission’s proposal to create a 
business radio service now pending in the proceeding in Docket 11991 is adopted.” 

‘There are ways in which these large investments in radio communications can 
be protected and the needed security in the use of radio communications by private 
business assured, The Commission has thus far shown, however, a marked reluctance 
to provide any effective protection in the private radio communications field. The 
justification for this casual attitude toward a half a billion dollar radio equipment 
investment which controls the productivity of billions of dollars’ worth of industrial 
equipment is that it would too greatly tax the administrative processes and the 
personnel of the Commission. The question which poses itself at this point is: 
Hasn't the Commission been expressly created to tackle just such difficult problems? 
The undeniable answer is yes. 

‘The needed protection can be assured by means of frequency assignments based 
on an engineering determination by the Commission that a frequency can be used 
in a given area without interfering with or being interfered with by others. This would 
require the abandonment of the rigid frequency reservations’ now in effect for the 
various services and the assignment of frequencies to private users on the basis of 
engineering studies of each application under engineering standards similar to those 
used in the common-carrier field.*’ It would also require greater care in the prepara- 
tion of applications and frequency selection. But the result would be a license of 
substantial value and utility for the industries which are considered to be of high im- 


portance to the national economy. ‘The Commission already has in the present Rules 


priority categories on the basis of which frequencies are allocated to specific services. 
These priorities are expressed in the Commission’s eligibility Rules which give radio 
to some and withhold it from others on a class basis. It is the industries covered 
by such priority categories that should be entitled to receive frequency assignments 
on a protected basis by means of carefully engineered systems. 

In principle, every applicant who considers radio communications important 
enough to his business to file an application with the FCC should receive an assign- 


© 5. Feo. Rea. 2593 (1957) 

** Blocks of frequencies are allocated by the FCC to each service and are available, with minor excep- 
tions, in the marine and aviation services, to all persons eligible in the given service, uniformly throughout 
the United States. The FM example cited in note 15 supra is a good illustration of the rigidity of such 
allocations. Similarly, in the land mobile service, the frequencies allocated, for example, to the forest 
products radio service, although not used, let us say, in St. Louis, cannot be assigned there to a trucking 
concern because a trucker is eligible only in the metor carrier radio service, which has a different alloca 
tion. The fact that all motor carrier frequencies may already be assigned in St. Louis makes no differ 
ence, Such inequitable situations and inefficient use of frequencies would not arise if assignments were 
made on an engineering basis from the available supply of all mobile frequencies in any given locality. 

°° Sec, eg., 47 C.P.R. § 21.504 (Supp. 1956). 
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ment based on a determination by the Commission that the frequency will be useful 
and usable for the purposes for which intended. If, however, it proves impracticable 
to afford such treatment to all applicants—and the impracticability should be tested 
in actual operation, rather than assumed by the FCC from its past experience with 
large numbers of applications which are now given only a routine scrutiny—the 
applicants whose radio usage is deemed to be of lower priority or importance to the 
national economy would continue to be assigned frequencies under the procedures 
now in effect. The tools for devising such priority categories and processing stand- 
ards are available and tested by experience: the FCC has recorded certain guiding 
principles developed in connection with the establishment of the various private 
services which, with certain modifications, could provide a starting point for a fre- 
quency-assignment procedure that would supply the needed protection to applicants 
in the highly important industries where radio communications have become a neces- 
sity. These are the six principles announced more than ten years ago in one of the 


early basic allocation rule-making proceedings which set the pattern and laid out 


the framework for the private radio services we have today.*' Admittedly, such 


method of frequency assignments would require a larger engineering staff at the 
FCC. But the cost of perhaps two dozen employees would be a bargain price for 
the increased utility of radio for all users. 


IV 
Prorest or FREQUENCY AssiIGNMENTS 


Another means of protecting private radio users against the deterioration of radio 


83 FCC's Report of Proposed Allocations from 25,000 ke. to 30,000,000 ke., Jan. 15, 1945, Docket 6651 
(not published in Federal Register), p. 18; sec also Report and Order in Docket No, 8658 et al, 14 
Fep. Rec, 2264 (1949), where the six principles are repeated: 

“First, the Commission examined each request to determine whether the service really required the use of 
radio or whether wire lines were a practicable substitute. With an acute shortage of frequencies, it 
would not be in the public interest to assign a portion of the spectrum to a service which could adequately 
and feasibly use wire lines instead of radio. The Commission's determination was not limited to technical 
considerations, but also took into account economic and social factors and considerations of national policy. 
Second, the Commission determined that all radio services should not be evaluated alike. Radio services 
which are necessary for the safety of life and property deserve more consideration than those services 
which are more in the nature of convenience or luxury. 

The third principle the Commission considered was the total number of people who would probably 
receive benefits from a particular service. Where other factors were equal, the Commission attempted 
to meet the requests of those services which proposed to render benefits to large groups of the population 
rather than of those services which would aid relatively small groups. 

The fourth principle related to consideration of the proper place in the spectrum for the service, based 
upon engineering consideration of propagation characteristics in different portions of the spectrum. Certain 
frequencies can be used more effectively by services requiring comparatively long range communications, 
while others are better suited for short range communications. 

The fifth principle also pertained to assignment of each service to its proper place in the spectrum. In 
determining competing requests of two or more services for the same frequencies, where one or more 
of the services involved had already been assigned frequencies on a regular basis, the Commission gave 
careful consideration to the number of transmitters and receivers already in use, the investment of the 
industry and the public in equipment, and the cost and feasibility of converting the equipment for opera 
tion on different frequencies. 

Finally, the Commission considered the necessity of achieving international standardization of maritime 
mobile service allocations around the international calling frequency 156.80 Me 
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communications—not as effective, however, as the one discussed above, is afforded by 
the protest provisions of section 309(c) of the Communications Act.*? This section 
was adopted in 1952 to insure that if the Commission grants a license or other type 
of authorization without a hearing, the grant will remain subject to protest for a 
thirty-day period by any party in interest.** Section 309(c) was subsequently 
amended™ to give the Commission authority, in certain cases, to designate the pro- 
tested application for an oral argument in lieu of a hearing and to permit the Com- 
mission to leave the protested grant in effect not only, as formerly, when the authori- 
zation was necessary to the maintenance and conduct of an existing service, but also 
when the Commission affirmatively found that the public interest so required. 

Until very recently, however, the Commission was, as a practical matter, inclined 
to view the protest provisions of section 309(c) as inapplicable to the private radio 
service field, The landmark Yellow Cab case which appeared to announce this com- 
mission view was decided early in 1953 and involved a protest by an existing licensee 


in the taxicab radio service against a newcomer.*” While this case did not involve the 


**66 Srav. 715, 47 U.S.C. § 309(c) (1952): 

“When any instrument of authorization is granted by the Commission without a hearing as provided 
in subsection (a) hereof, such grant shall remain subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any party in interest may file a protest under oath directed 
to such grant and request a hearing on said application so granted. Any protest so filed shall be served 
on the grantee, shall contain such allegations of fact as will show the protestant to be a party in interest, 
and shall specify with particularity the facts relicd upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the public interest. The Commission shall, within 
thirty days of the filing of the protest, render a decision making findings as to the sufficiency of the 
protest in meeting the above requirements; and, where it so finds, shall designate the application for hearing 
upon issues relating to all matters specified in the protest as grounds for setting aside the grant, except 
with respect to such matters as to which the Commission, after affording protestant an opportunity for 
oral argument, finds, for reasons set forth in the decision, that, even if the facts alleged were to be 
proven, no grounds for setting aside the grant are presented, The Commission may in such decision 
redraft the issues urged by the protestant in accordance with the facts or substantive matters alleged in 
the protest, and may also specify in such decision that the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is adopting as its own any of the issues resulting from 
the matters specified in the protest. In any hearing subsequently held upon such application issues specified 
by the Commission upon its own initiative or adopted by it shall be tried in the same manner provided 
in subsection (b) hereof, but with respect to issues resulting from facts set forth in the protest and not 
adopted or specified by the Commission, on its own motion, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission's action to which protest is made shall be 
postponed to the effective date of the Commission's decision after hearing, unless the authorization in- 
volved is necessary to the maintenance or conduct of an existing service, or unless the Commission 
affirmatively finds for reasons set forth in the decision that the public interest requires that the grant 
remain in effect, in which event the Commission shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission's decision after hearing.” 

For another discussion of “protest,” see Fisher, Communications Act Amendments, 1y52——-An Attempt 
to Legislate Administrative Fairness, elsewhere in this symposium, 

"The term “party in interest” is defined by two leading cases, FCC v. NBC, 319 U.S. 239 :(1943), 
which gives standing to a person who suffers clectrical interference within the meaning of that 
case as a result of the Commission's grant; and FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940), 
which gives standing to a person who suffers an economic injury as a result of the Commission's grant 
of an authorization. 

"#50 Srat. 3, 47 U.S.C. § 309(c) (Supp. II, 1956). 

*°In the Matter of Protest of the Yellow Cab Co., 9 R.R. 1228 (1953). 
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use of protestant’s frequency by the applicant, by refusing to recognize the protestant’s 
standing to invoke section 309(c), on the basis of the economic injury flowing to the 
protestant as a result of the grant, the Commission appears to have discouraged the 
filing of protests in this private radio field. The unnecessarily broad language used 
by the Commission in denying the protest gave an indication of the Commission's 
attitude towards the applicability of section 309(c) in this field :*° 

In the Safety and Special Radio Service field such services as the Taxicab Radio 
Service use radio only as an incident to a primary business in which the licensee is already 
engaged and the frequencies allocated are available only on a shared basis by all users. 
The Commission is of the opinion that the economic injury which a person in the Satety 
and Special Radio Services might suffer because a license has been granted to a competitor 
does not necessarily make that person a party in interest within the meaning of Federal 
Communications Commission v. Sanders Bros. Radio Station, 309 U.S. 470, and create 
rights under section 309(c) of the Communications Act of 1934, as amended. In the 
instant case the alleged injury stems primarily from the fact that the two companies are 
in a competing business rather than from the grant of this auxiliary radio station license. 
As such, it is considered to be too remote and not within the scope of either the Sanders 


case or section 309(c). 


That the above quotation clearly expressed the Commission's attitude at that time 
was substantiated by its later decision in In re Application of Royal Cab Company." 
This case, unlike the Yellow Cab case, involved a protest against a grant on 
the same frequency as that used by the protestant. While denying the protest, the 
Commission nevertheless took the opportunity to explain, and in so doing to narrow 
down, its previous decision in the Yellow Cab case by saying that all the latter case 
held was “that a grant of an application for one frequency did not, necessarily, make 


nas 


an existing licensee on another frequency a party in interest.”** As to the case before 


it, the Commission based its denial of the protest on the view that the facts set out 


in support of the alleged economic injury failed to show that reasonable injury would 


flow as a result of the Commission’s grant. The Commission was very careful to 
make clear, moreover, that its holding applied only to the facts then before it and was 
in no way intended to read taxicab licensees out of section 309(c). By so doing, the 
Commission paved the way for overruling the Yellow Cab case doctrine at the first 
opportunity. And it did just that in a recent decision involving a protest by an 
existing taxicab company in Wichita, Kansas, against the grant of an authoriza 
tion in the taxicab radio service to another cab company in the same city, but on a 
different frequency.*® The protestant company in this case alleged that it would 
suffer economic injuries which would be attributable to the fact that the applicant 
was enabled to employ radio communications in dispatching its cabs. Thus, the eco- 
nomic injury was clearly tied to the Commission’s action. The Commission re- 
luctantly recognized the protestant’s standing and overruled its previous holdings in 
these words :*° 


°° 1d. at 1233. *T 13 RR. 449 (1955) ** Id. at 454. 
*°In the Matter of Application of Best Cabs, 15 R.R. 641 (1957). *° Id. at 642. 
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Best Cabs, Inc. cites two prior Commission cases in this field in support of its arguments 
that protestant has no standing under section 309(c) to challenge its grant. (Yellow Cab 
Company v. Service Livery, Inc. (1953) 9 P.&F. R.R. 122(a) and Safety Cab Company v. 
Royal Cab Company, 13 P.&F. R.R. 449). But we have, on full and careful reconsideration 
of this question, concluded that a competitor, such as City Cabs, Inc., has standing to 
protest a new authorization which will cause it economic injury separate and independent 
from that which would result from the mere operation of a competing company. We 
believe this conclusion is compelled by the Sanders case .. . cf. T. E. Allen and Sons, Inc., 
g P.&F. R.R. 197). 


Also, recently, the Commission, in the Lemoyne case, recognized the standing of 
4 municipality to protest the grant of an application of another municipality for 
authority to operate in the fire radio service on the same frequency as that used by the 
protestant.’ However, in both the Best Cabs and Lemoyne cases, the Commission 
allowed the protested grant to continue in effect, pending the outcome of the hearing. 
By so doing, the Commission has greatly weakened the value of section 309(c) in the 
private radio field, although perhaps this is merely another manifestation of the 
Commission’s reluctance to allow the full play of the protest remedy in the private 
radio field. As time goes on, and other cases arise, this attitude may become tempered 
by reconsideration, as occurred in the original harsh decision in the Yellow Cab case. 


Vv 
‘Tue Common-Carrier Prevp 

In the common-carrier field,** the existence of the problem of protecting the 

licensee against competition was recognized by the Commission early in the history 


of the two-way common-carrier mobile service and antedates section 309(c). The 
following passage in a rule-making proceeding“ is addressed to this problem :** 


In adopting the instant decision, we do not prescribe any rule or policy to determine 
how many miscellaneous carriers may be authorized to operate in any given area, The 
exact delineation of those areas in which one or two systems might be authorized, as 
distinguished from those in which more than two might be required and permitted, is not 
a matter which is susceptible of general definition, but must rest upon a careful case-by-case 


determination, 


Shortly thereafter, the first occasion arose for delineating the boundaries of the 


protection to be afforded an existing two-way common-carrier licensee against com- 
petition from a newcomer. The case was In the Matter of Application of Martin J. 
Nunn.’ Mr. Nunn applied for a two-way common-carrier station in Rome, New 
York. The existing licensee in that city filed a letter of objection requesting that the 


*'In re Application of Borough of Lemoyne, Pennsylvania, Docket No. 11945 (not reported in Pike 


& Fiscner Ravio Rec.) 

** The discussion of “common carriers” in this article covers only common carriers which are not also 
engaged in providing public landline message telephone service, 1.¢., those not connected with the telephone 
companies. 

**In the Matter of Establishment of Policy Affecting 60 kc, Adjacent Channel Frequency Assignments 
for Miscellaneous Carriers, Docket No. 964%, Oct. 18, 1950. 

** 15 Fep. Reo. 7268 (1950). *®> RR. 844 (1951) 
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Nunn application be designated for a hearing to determine whether a grant thereof 
would serve the public interest, convenience, or necessity. The principal thrust of the 
objection was that the amount of two-way mobile communications business that 
could be’generated in Rome, New York, was insufficient to support the competitive 
operations that would result from the grant of the application, The Commission 
granted the Nunn application, basing its action on the conclusion that the institution 
of a competitive service would be desirable and in the public interest in a city the 
size of Rome, considering the proximity of Utica, total population, 284,700." The 
Commission also announced a broad principle, which is invariably invoked in every 
protest case, that competition in the two-way mobile radio field is generally desirable; 
but added that this approach must, of course, be tested against the facts of each case, 
and qualified it further by saying that, to be justified, competition should insure some 
beneficial effect, ¢.g., improve the art, achieve better service, lower rates, ete. 

With the adoption in 1952 of the protest provisions of section 309(c), the two-way 
common-carrier licensee received a statutory weapon in his struggle for protection.“’ 
Although this section of the Act has been in effect for more than five years and has 
been invoked many times by common-carrier licensees, the first Commission decision 
after a hearing delineating its area of protection in the common-carrier field is yet to 
be issued. The Commission, however, has made a preliminary announcement of its 


approval of an examiner’s initial decision in a landmark case involving a protest by 


an existing common-carrier operator in Bakersfield, California, against a grant 
without a hearing of an application by a newcomer, one Lloyd Frame, for a two-way 
common-carrier station in the same city."” The existing licensee alleged that he was 
a party in interest because the advent of another competitor would cause a loss of 
revenues for his station. As a reason for denying the Frame application, the 
protestant alleged, in so far as here pertinent, that he was losing money; that his 
station had the capacity of accommodating double the number of subscribers it was 
serving; that the station was prudently and efficiently operated; and that there was no 
need for an additional facility in the Bakersfield area, The protest was granted, and 
the Frame application was designated for hearing with the effectiveness of the grant 


** Whatever validity this part of the decision may have had, it seems to have been seriously weakened 
by the Commission's refusal to base a need for an additional service on the mere size of the city in 
In the Matter of the Application of New York Technical Institute of Cincinnati, 15 R.R. 892 (1957). See 
passage from the case quoted, infra p. 641. 

‘' This weapon is considered to have been generally reinforced by the Supreme Court's decision in 
FCC vy, RCA Communications, 346 U.S. 86, 97 (1953), popularly known as the Three Circuits case. Al 
though the type of service involved in this case was different from the two-way mobile service, the Court's 
view as to the function of competition does not appear to be so limited: 

“ . . the Commission must at least warrant, as it were, that competition would serve some beneficial 
purpose such as maintaining good service and improving it. Although we think RCAC’s contention 
that an applicant must demonstrate tangible benefits, is asking too much, it is not too much to ask that 
there be ground for reasonable expectation that competition may have some beneficial effect. Merely to 
assume that competition is bound to be of advantage, in an industry so regulated and so largely closed 
as is this one, is not enough.” 

“*In the Matter of the Application of Lloyd Frame, 14 R.R. 637 (1956), Public Notice No. 48065 
July 19, 1957, affirming the examiner's denial of the application 
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set aside, as; required by section 309(c) then in effect.“ After the hearing, the 
examiner issued an initial decision upholding the protest and denying the Frame 
application for the reason, among others, that there was no reasonable expectation that 
the competition incident to a second two-way common-carrier radio service would 
have a beneficial effect where the existing licensee, who was operating at less than half 
of his capacity and losing money, was rendering reasonably efficient and sufficient 
service and there was no contention that the applicant’s service would be an improve- 
ment. 

The Commission has interpreted liberally the party-in-interest phrase as used in 
section 309(c) so that, as a practical matter, any existing two-way common-carrier 
operator can establish his standing to protest a newcomer’s application and succeed 
in having it designated for a hearing on the basis of two allegations: (1) economic 
injury and (2) no need for an additional facility.” 

Although an existing two-way common-carrier operator can now feel secure in his 
knowledge that his protest against the grant of an application of a newcomer in his 
area of operation will be recognized and the application designated for hearing if he 
meets the formal protest requirements of section 309(c), the 1956 amendment to that 
section erected a new obstacle in his fight to protect his investment and business 
future. ‘The culprit is the provision of the amendment which abolished the previous 
mandatory requirement to set aside the effectiveness of the grant when allowing a 
protest against it, and vested in the Commission discretionary power to leave the 


protested grant in effect if it is shown that the public interest so requires. With 


the advent of this amendment, the existing licensee must, in addition to establishing 
his standing to protest, show that the effectiveness of the protested grant should be 
suspended. Unless he succeeds in having the grant suspended pending the outcome 
of the protest hearing, the harm against which he seeks protection may come to pass 
before the final decision is wrung out of the legal machinery of the FCC."' It is not 


*’ The protest was granted prior to the enactment of the 1956 amendment to § 309(c), 70 Srar. 3, 
47 U.S.C. § 309(c) (Supp. III, 1956). 

°° This has been assured by the Commission's disposition of an attack on the validity of a protest 
in the case of In the Matter of Application of Bell Telephone Co. of Pennsylvania, 12 R.R. 1409 (1955): 

“In alleging that the grant to Bell (Applicant) will result in ruinous competition, and that there is 
no need for an additional service in the area involved, Law (Protestant) has presented allegations which 
suffice, in a case involving communications common carriers, to afford him both standing to protest and 
a basis for hearing under the provisions of § 309(c) of our Act.” 

Any attempt by the Commission to restrict the standing to protest based on economic injury would, 
of course, be contrary to the interpretation placed upon § 309(c) by the court in Clarksburg Publishing 
Co. v. FCC, 225 F.ad 511 (D.C. Cir. 1955). 

°' The Commission is under a mandate to expedite all protest hearings, and every effort is made to 
do so; however, it still takes approximately 18 months, sometimes longer, before a final decision after a 
hearing is issued, This delay is the normal result of the procedural steps which are vouchsafed to 
the parties: after the evidentiary hearing is completed, the parties are given an opportunity to file findings 
of fact and conclusions; then the hearing examiner issues his initial decision; the latter is subject to 
exceptions and a request for an oral argument before the Commission en banc, which is a matter 
of right, if duly requested, and it is requested in virtually all protest cases by the losing party. After 
the oral argument, the Commission takes the case under consideration and issues its final decision. 
All things considered, an 18-month period: between the designation of an application for a hearing and 
final decision does not appear to be an unduly long one, in the circumstances. 
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inconceivable that an operator in a precarious financial position could succumb as a 
result of the newcomer’s competition before the hearing was concluded. 

This point was sharply raised in a recent case involving an applicant in Clear 
water, Florida, whose application was protested by an existing operator in nearby St. 
Petersburg.’ In this case, a portion of the applicant’s protected service contour lay 
outside the service contour of the protesting St. Petersburg station. In addition, the 
applicant was able to show that there was actual need and demand for the new 
service in the nonoverlap area. The Commission recognized that this was the type 
of situation in which it could properly exercise its discretionary power granted by 
the 1956 amendment to section 309(c) and leave the protested grant in effect pending 
the outcome of the hearing; and the Commission did so.’ Thus, the Commission 
appears to have established the principle that the protested grant of a two-way 
common-carrier facility will be allowed to remain in effect if it is shown that the 
new service will supply an actual need that cannot be met by the existing operator. 
In practice, such need must be outside the protected contour of the existing operator's 
station, because if it were inside and if the existing operator had sufficient excess 
capacity to meet it, it would be virtually impossible to show that he could not meet 
it.* This principle appears to have been reinforced by the Commission in a still more 
recent case involving a proposed station in Detroit.” In this case, the applicant 
sought to base its claim for allowing its grant to remain in effect, pending final 
decision after a hearing, on the fact that Detroit is a very large city and that from 
this very size, the Commission should assume a need for an additional (in this case, 


third) station. The Commission denied this request and suspended the effectiveness 


of the grant in these words: 


The service area lying outside Protestant’s 37 dbu contour does not appear to be too 
substantial (including the area in Canada to which service is, of course, not rendered) 
see Fig. 1, attached to Applicant’s Opposition To Protest. But our disposition of Appli 
cant’s request that the effective date of its grant be not postponed does not rest on the 


®91n the Matter of Application of Moon Electric Co., 15 R.R. 56(d) (1957) 

"81d. at 61. The Commission made the following finding in support of allowing the grant to 
remain in effect: 

“The subject grant involves a common carrier facility which serves the public for hire. . In this 
case, the really significant point is that the applicant proposes to serve a substantial area, which has no 
reliable coverage (as that term is defined in § 21.504 of our Rules). There is apparently no dispute that 
some of Applicant’s service area falls outside Protestant’s 37 dbu contour. Applicant has demonstrated an 
apparent prima facie public need for his service in the area to thé north of Clearwater, all or some of 
outside Protestant’s 37 dbu coverage, and now has public subscribers -vho assert (see Applicant's 
to protest) that they need Applicant's service and depend there. for the conduct of their 
In the light of these circumstances, we find and conclude, for the limited 


which is 
response 
business in that area 
purposes of determining whether or not to terminate Applicant's grant at this time, and subject to final 
determination upon the hearing record herein, that the public interest requires that the grant herein remain 
in effect pending our decision after hearing, and we authorize the Applicant to continue the rendition 
of service tests pending that event.” 

"*Nor is the applicant’s case any better if, as often happens, he can show that the prospective 
customers prefer his services to the existing one, since such personal preference is irrelevant, in view 
of the common carrier's obligation to render service upon a reasonable demand 

**In the Matter of the Application of New York Technical Institute of Cincinnati, 15 R.R. 892 (1957) 

°° thid 
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size of the area served by Protestant or on the validity of Protestant’s allegation as to 
service by the other existing operator in Detroit (see paragraph 6 above). The crucial 
consideration is the need for Applicant’s new service in the area falling outside Protestant’s 
37 dbu contour. Applicant’s claim that there is such a need is not related to the area in 
question but rather is based upon the population and business statistics for the whole 
Detroit area. Applicant infers that the need for its service is spread uniformly throughout 
the entire Detroit area and, therefore, it can be assumed that, since Protestant does not 
provide service in particular areas, there is an unfulfilled need for service in these areas 
which Applicant can and will provide. Applicant has not related any statistics, or offered 
any specific facts tending to show a need for service in the particular areas in which it 
claims it will be the sole purveyor of service. In the light of these circumstances, we 
find and conclude, for the limited purposes of determining whether or not to terminate 
Applicant's grant at this time, that no affirmative showing has been made that the public 
interest requires that the grant remain in effect pending our decision after hearing. In 
this respect, this case differs markedly from the Moon Electric Company case, 15 R.R. 


56(d). 
This lays down a sound principle and constitutes a salutary departure from the 
apparent rationale of the Nunn case, that the need for a competing station could be 
inferred from the size of the city to be served, without more. 
Vi 
CONCLUSIONS 

In summary, there are hopeful signs on the horizon that the FCC may be moving 
toward recognizing as legitimate the pressing needs of all segments of industry for 
more frequencies for mobile communication use. The initial needs of those eligible 
under the existing regulations may be temporarily met by such technical devices as 
the reductions in channel separations permitted by the advances in the radio art. 
But so long as such grants of additional frequencies are accompanied by an undue 
relaxation of the existing eligibility standards, the FCC will be taking one step 
forward and moving two steps back. The need for more frequencies must be met 
boldly by taking a critical look at those services which have failed to use the space 
allocated to them. This must be accompanied by a meaningful measure of protection 
for existing mobile licensees. Steps to achieve such protection should be taken now, 
while all possibilities for new frequency sources are earnestly explored, lest the 
full development of mobile communications be stifled. 

Section 309(c) can become an effective means of protection in the private radio 
field. As the importance of mobile radio communications becomes recognized there 
is no reason why a company which had the foresight to apply for a radio license when 


this art was still new should not be entitled to a preference over a late-comer. The 


principle that every person is entitled to a mobile radio license, no matter what the 


consequences for other licensees, since, for the sake of administrative convenience, 
the frequencies are allocated on a shared basis, is not only unsound, but also self- 
defeating. For the end result would see everyone with radio, but no one able to use 
it effectively. Communications for all may easily become communications for none. 








MosiLe Rapio CoMMUNICATIONS 643 


From the very beginning, first come, first served has been the order of things in the 
broadcast field, and no one seriously contends that the results are inequitable. So in 
the private mobile radio field, as long as the supply of frequencies is limited, the 
licensee with a substantial radio equipment investment used in an important business 
operation where mobile radio communications are indispensable to the safety and 
efficiency of the enterprise should be given a protected frequency assignment 
through appropriate rule provision and/or under the protest procedure of section 
309(c). A denial of a license on the same frequency to a newcomer whose use 


destroys or materially deteriorates the usage of the first licensee would seem to 


be entirely justified. 
In the common-carrier field, the following principles would be consistent with 
the rationale of the decided cases: No competing mobile facility should be authorized 


in any area served by an existing carrier or carriers whenever the evidence shows 


that (1) the existing facility is managed efficiently, (2) it has excess capacity, and 
(3) the operator is losing money or is not making an unreasonably high rate of 
return on his investment. When these conditions are shown to exist, it could hardly 
be found that competition would have any beneficial effect.’ To put it differently, 
the existence of these three conditions should constitute a conclusive presumption 


that there is no need for an additional mobile common carrier in the area, 


°T Cf. the Three Circuits case, supra note 47 





CHARACTER AND CANDOR REQUIREMENTS FOR 
FCC LICENSEES 


Ratpu S. Brown, Jr.* 


The Communications Act explicitly makes the applicant’s character an element 
in licensing. Applications must “set forth such facts as the Commission by regula- 
tion may prescribe as to the citizenship, character, and financial, technical, and other 
qualifications of the applicant to operate the station.”’ Even in the absence of such 
guidance, the Commission could scarcely ignore evidence of bad character in making 
its ultimate determination whether a grant will serve the “public convenience, interest, 
or necessity,”"* The Act mentions the related problem of misrepresentation only in 
connection with the Commission’s power to revoke licenses.* Misrepresentation, or 
lack of candor, may, nevertheless, be treated as a defect of character, or as an in- 
dependent ground for finding that public interest does not call for licensing someone 
who deceives the licensing authority. There is, it will appear, not much question 
about the Commission’s power to demand high standards of truthfulness and candor 
as well as of character. There is also little doubt that, at least for the last decade, 
the Commission has set high standards. The questions that merit attention are rather 
these: 

1). In what circumstances is the power exercised? 
2) Is it abused, either by the Commission or by parties who bring before the Com- 
mission unwarranted charges of bad character or of deception? 


3) If there are abuses, how can they be checked? 


It may be said at the outset, without trying to prefigure any recommendations in 
conclusion, that there appear to be two forms of excessive concern with character 
and candor. The first is a tendency of parties, in hard-fought comparative pro- 


ceedings, to dredge up remote and far-fetched charges of any conceivable kind of 


wrongdoing. The second, in which the Commission has taken the lead, is to make 
questionable inquiries about radical or subversive political associations. Examples 


of these practices will emerge from the discussion that follows. 


*B.A. 1935, LL.B. 1939, Yale University Member of the New York bar; Professor of Law, Yale 
University. 

"48 Srar. 1085 (1934), 47 U.S.C. § 308(b) (1952). 

*48 Srar. 1083 (1934), 47 U.S.C. § 307(a) (1952). 

"Section 312 originally provided that “any station license may be revoked for false statements cither 
in the application or in the statement of fact which may be required by section 308 hereof... .” 48 
Strat, 1086 (1934). The 1952 amendments changed this to read “false statements knowingly made 
66 Svar. 716, 47 U.S.C. § 312(a) (1952), apparently as part of a general intention to restrict the 
revocation power to cases of “acts willfully, knowingly, or repeatedly committed.” Communications — ct 
Amendments, 1952, H.R. Rep. No. 2426, 82d Cong., 2d Sess. 20 (1952). The little-used revocation 
power, in either version, seems to have had no influence on application and renewal policies. 
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] 
MIsREPRESENTATION 


Though the varieties of misrepresentation are infinite and its detection is some- 
times difficult, identification of what constitutes misrepresentation is ordinarily not 
too dificult. The licensee (taking original, renewal, and transfer proceedings as 
the same for this purpose) will have submitted the prescribed forms, and, if there 
was a hearing, will have given testimony. Suppose the application recites that a 
corporation has paid-in capital, in the form of cash, in the amount of $10,000, It has 
100 shares of stock, held in certain proportions by Doe, Moe, and Roe. Investigation, 
by the Commission’s Broadcast Bureau or by a competitor, discloses that the bank 
balance is in fact only $1000, and that Moe and Roe are nominees of Woe, with 
no beneficial interest themselves in the enterprise. Unless, as is unlikely, the applicant 
can satisfy the Commission that these misstatements are the result of innocent error, 
we have here a recurrent pattern of deception designed to mislead the Commission 
about the financial adequacy of the applicant and the identity of its principals.‘ 

These are both matters of concern to the Commission, though it is perhaps not 
necessary that they should be to justify denying the application. In the landmark 
case of FCC v. WOKO, the Supreme Court said that “the fact of concealment 
may be more significant than the facts concealed. The willingness to deceive a regu- 


latory body may be disclosed by immaterial and useless deceptions as well as by 


material and persuasive ones.”” In this case, the Court gave great emphasis to the 
Commission’s power to demand complete candor. Unknown to majority share- 
holders, the general manager of WOKO had repeatedly concealed from the Com- 
mission something he either knew or should have known, that 24 per cent of the 
stock was beneficially held by Pickard, a vice president of CBS. Pickard’s supposed 
motive in causing his interest to be concealed was “to prevent the facts from be- 


* The Commission denied a 


coming known to Pickard’s Columbia colleagues.” 
renewal of the license on this ground alone, refusing to hear any evidence about 
the station’s performance, or to approve a reorganization that would have preserved 
the financial equity of the other shareholders. ‘The Court of Appeals for the District 
of Columbia ruled that the Commission had acted arbitrarily, especially since there 
was no showing that Pickard would not have been acceptable to it as a stockholder.” 
But the Supreme Court held that the Commission did not have to give weight to 
the various mitigating factors. “We agree,” Justice Jackson commented, “that 
this is a hard case, but we cannot agree that it should be allowed to make bad 


28 


law. Another element that made the case a hard one was that the Commission, 


in a number of earlier renewal cases, had been forgiving of similar concealments, 


*E.g., both applicants were disqualified on such grounds in Balboa Radio Corp., 9 Pike & Fiscner 
Rapio Rec. 649 (1953) [hereinafter cited as “R.R.”’] 

* 329 U.S. 223, 227 (1946). 

"Id. at 225-26. 

7153 F.2d 623 (D.C. Cir..1946). Some of the facts are taken from this opinion 

* 329 US. at 229. 
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even when they went so far as to effect transfers of control. But, the Court said, 
“the very fact that temporizing and compromising with deception seemed not to 
discourage it, may have led the Commission to the drastic measures here taken to 
preserve the integrity of its own system of reports.” 

Following this clear mandate, the Commission has been rather exacting in its 
assessment of misrepresentation. Sometimes it is taken as a sufficient sole ground for 
denying an application. More often there will be other grounds as well. Only oc- 
casionally will the Commission excuse a misrepresentation, as when there is a clear 
showing that some of the parties in an application have been imposed on by an 
associate, and have corrected the situation. Thus, shortly after WOKO, a misrepre- 
sentation about ownership was attributed to bad advice from a lawyer; the principals 
dispensed with his services, and the renewal was granted.” But when two lawyers 
experienced in Commission practice concealed their interest, with *he connivance of 
another stockholder (who had been a member of the old Federal Radio Commission), 
renewal was denied." 

It is unnecessary to accumulate examples of what may be considered routine de- 
ception. The considerable number of cases chiefly involve matters that are clearly 
called for by the Commission’s questionnaires—financing, control, and broadcast ex- 
perience. “Immaterial and useless deceptions,” which the Supreme Court said 
could be considered because of their bearing on “willingness to deceive,” have rarely 
been considered.’* This statement assumes that materiality is initially determined 
simply by the Commission’s call for the information, Whether the correct informa- 
tion would have altered the disposition of the case is not the test of materiality. 
Such a test was suggested by the Court of Appeals in WOKO; but it would lead to 
endless speculation, and cannot be correct. 

The issues that develop in a hearing may be more extensive than the written 
submissions. Especially when the hearing assumes an adversary character because 
it is comparing the qualifications of competing applicants, or because other licensees 
intervene, a great number of issues of uncertain relevance and materiality may be 
introduced. To be sure, “willingness to deceive” may be inferred from evasive 
answers, faltering recollection, and other aspects of a witness's demeanor, no matter 
what the questions. This is related to credibility, which the hearing examiner must 


appraise for any witness. But a multiplication of issues blurs the fairly clear bounda- 


ries of misrepresentation that have been outlined so far. Suppose it is alleged that a 
party mismanaged a receivership which he held for a few years during the great de- 


"Id. at 228. See Note, Broadcast License Revocation for Deception and Illegal Transfer, 15 Geo. 
Wasn. L. Rev. 425 (1947), for the cases before WOKO. 

* Kanawha Valley Broadcasting, 3 R.R. 1977 (1948); cf. Lycoming County Broadcasting, 4 R.R. 264 
(1948). ‘ 

™ Broadcasting Service Organization (WORL), 3 R.R. 979 (1947). 

*® 329 U.S. at 227. See 2 R.R. @ 53.24 (digest of FCC misrepresentation decisions). An exceptional 
case which was remanded to the Commission for failure to take account of an alleged misrepresentation 
with respect to antenna location and network affiliation is Hall v. FCC, 237 F.ad 567 (D.C. Cir. 1956). 
The Commission affirmed its earlier. decision. Spartan Radiocasting, 13 R.R. 610a (1957). 
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pression. From confused testimony about remote and complex events, a further 
charge is made that he misrepresented the facts, or that he was not completely candid 
about them. At this point, unless the transcript and the examiner's appraisal of 
demeanor clearly show “willingness to deceive” pervading the testimony, it becomes 
appropriate to inquire whether the facts are either relevant or material. And this, 
in many instances, requires consideration of character. What kinds of flaws in an 
applicant’s past should be subjected to scrutiny? What must he be candid about? 


Il 


Cuaracrer Measurep sy VioLations oF Law 

“Character” is such an amorphous trait that the Commission has not, so far as 
I know, attempted to define it comprehensively. The regulations simply require that 
an applicant must show that he “(or the person or persons in control of an applicant 
corporation or other organization) is of good character and possesses other qualifica- 
tions sufficient to provide a satisfactory public service.”'* The application form for 
broadcasters requires information about pending cases or convictions of “felony or 
other crime involving moral turpitude” and violations of lottery, antitrust, and 
unfair competition laws. If a comparative hearing is held, a further statement, of 
unspecified content, about an applicant's “background” is required. This, in practice, 
usually amounts to a short biography." 

In the leading case on the subject of character qualifications, Mester v. United 
States, Judge Moscowitz said that “a person's ‘character’ is usually thought to em-, 
brace all the qualities and deficiencies regarding traits of personality, behavior, in- 
tegrity, temperament, consideration, sportsmanship, altruism, etc. which distinguish 
him as a human being from his fellow men.”"® What the case directly involved was 


the relevance, in a transfer application, of the transferees’ misconduct in their edible 
oil business. Their products had been the subject of several condemnations under 
the Food and Drug Act and related state statutes. The firm had accepted a Federal 
Trade Commission cease and desist order for false advertising and had settled an 
OPA proceeding for violation of ceiling prices. These matters, moreover, were mis- 
represented in the FCC hearing. The court held that the limited requirements of the 
application form and of the regulations did not preclude adverse consideration of 


“ee 


character’ includes involvement in civil litigation and in- 
"16 


these matters, and that 


cludes a person’s disposition to be ingenuous and truthful. The Supreme Court 


affirmed without opinion. 

Fortified by this decision and by the subsequent Mansfield Journal case, which 
held that the Commission could properly disqualify an applicant whose newspaper 
attempted to suppress competition for advertising from a radio station,'’ the Com 

* 47 C.F.R. § 3.24(b)(4) (1956 Supp.). 

‘* FCC Form 301, 1 pt. 2 R.R. 101; FCC Public Notice 53-1361, Oct. 14, 1953, id. at 98:91. 

oo FP. Supp. 118, 122 (E.D.N.Y. 1947), aff'd per curiam, 432 U.S. 749 (1947). 


*® 20 F, Supp. at 124. 
*T Mansfield Journal v. FCC, 180 F.2d 28 (D.C. Cir. 1950); cf. Lorain Journal Co. v. United States, 
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mission has given considerable attention to the law-abiding qualities of applicants. 
Obedience to laws, to be sure, is only one aspect of good character, but some degree 
of objectivity is possible in determining whether a person has violated the law, cer- 
. sportsmanship, altruism, etc.” 


tainly more than can be attained in assessing his “. . 

This does not mean that violations of law are an automatic index to character. 
In 1951, the Commission attempted to formulate a “Uniform Policy as to Violation 
by Applicants of Laws of the United States.” Its Report on the subject readily 
conceded that “no blanket policy should be enunciated.” The Report did point out, 
however, that the applicable principles related equally to federal, state, and local laws, 
and that these principles required an appraisal, in the context of other qualifications 
and circumstances, of the willfulness, recency, and frequency of the violations. The 
Report said that it made no difference whether the violation was found in a civil or 
criminal case, and, indeed, declared that it was not decisive whether there had been 
any adjudication. It was the facts, the conduct of the applicant, that would have 
to be considered,”* 

The 1951 Report gave special attention to violations of the antitrust laws. Be- 
cause “Congress conceived as one of the Commission’s major functions the preserva- 
tion of competition in the radio field,” the Report concluded that the Commission 
“must be concerned” about the applications of “persons who have engaged in 
monopolistic practices in other industries.” The special problems of antitrust viola- 
tions do have roots in the Communications Act’® that are separate from the taproot 
of “character” relied on in Mansfield Journal. In practice, consideration of antitrust 
violations creates a richness of embarrassments for applicants from certain industries, 
notably (as the Report recognized would be the case) those connected with the 
major motion-picture companies. Indeed, a proceeding in which the Commission was 
exploring both the possible control of Dumont by Paramount Pictures, and the pro- 
posed transfer of control of American Broadcasting to United Paramount Theatres, 
got so involved that the Commission attempted to confine the introduction of anti- 
trust matters. It announced that ordinarily, with respect to applicants who were 
“existing licensees with records as broadcasters,” it would exclude antitrust violations 
not directly involving radio communications if they had occurred more than three 
years before the application was filed.”” This attempt at a time limitation required 
two clarifying memoranda in the Paramount case and has not been applied in com- 


parative hearings. This large exception to the three-year rule was announced in the 


Denver television case. There, principals of both applicants had movie exhibition in- 
terests, which led to extensive but indecisive consideration of their antitrust in- 
342 U.S. 143 (1951) (similar conduct by same party supported antitrust conviction); Note, 59 YALE 
LJ. 1342 (1950). Cf. Columbia Amusement Co., 12 R.R. 509 (1956), aff'd on rehearing, id. at 572a 
(1957) (applicant who owned all movie theatres in area lost out to applicant with newspaper and radio 
interests, largely because of predatory competitive practices). 

1 pt. 3 RR. 91:495 (1951). 

*° 48 Srar. 1087, 47 U.S.C. § 313-4 (1952). 

*° Paramount Pictures, Inc., 8 R.R. 135 (1952); clarifying mems., id. at 139, 1404. 
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volvements; no disqualification resulted.*! In the Portland (Oregon) television case, 
one of the applicants was Westinghouse Broadcasting, whose parent company had a 
considerable antitrust history. The Commission here took occasion to say that it 
attached no significance to consent decrees, pleas of nolo contendere, or allegations in 
pending cases. All that the 1951 Report called for was facts of law violations.” 

When multiple licensees like Westinghouse and the networks get into a case, the 
antitrust issues begin to lose whatever independent significance they might have as 
indicators of character and are more directly related to questions of concentration in 
the broadcast field. This is illustrated by the controversial episode of NBC's exchange 
of its television station in Cleveland for a Westinghouse station in Philadelphia, 
which was approved by the Commission but led to the filing of a civil antitrust case 
against NBC charging violation of section 1 of the Sherman Act.2* 

In a quite different field, violation of state prohibition laws has raised a difficult 
ethical problem for the Commission. J. S. Love, Jr., a hotel operator in Biloxi, Miss., 
was awarded a radio license in 1947 despite a showing that he, along with others 
in the Gulf Coast resort area of Mississippi, openly ignored the state's prohibition 
law. A majority of the Commission thought that the de facto nullification of the 
law was in accord with community sentiment and that Love's conduct did not reflect 
adversely on his character. At that time, the Commission’s policy on violation of law 
was somewhat vacillating.** A decade later, after the cases and Report already 
described, Love's radio station lost out in a comparative hearing for a television 
license. Other grounds were found to be decisive by the Commission, but again the 
prohibition issue figured largely. A stockholder of the successful competitor was 


also a hotel operator, though the dispensing of alcohol in his hotel was apparently 


conducted with more circumspection than in Love's. However, the examiner found 
that this innkeeper, unlike Love, was not in control of the applicant, and focused 
on Love's character. Again, the virtual abrogation of the prohibition law in the 
community was established. Further light was cast on morality in Mississippi by 
consideration of the state’s “black market tax,” which boldly seeks revenue from the 
liquor traffic by imposing a tax of ten per cent on the sale of anything the sale of 
which “is prohibited by law.” Though Love summoned a parade of eminent char- 
acter witnesses, including the Governor and the Dean of the University of Mississippi 
Law School, the examiner, distinguishing between reputation and character, con 
cluded that Love’s character must be eroded by his persistent violations and awarded a 
preference on this point to the other applicant. However, the Commission, after 
reviewing the evidence, decided that no question of “character qualifications, abso 
lute or comparative, [was] presented” as to either innkeeper. It quoted an observa 


™) Aladdin Radio & Television, 9 R.R. 1 (1953). 

** Westinghouse Radio Stations, 10 R.R. 87%, 964 (1955) 

** FCC, Public Notice Mimeo. No. 27067, Dec. 28, 1955; see House Committee on the Judiciary, 
Report of the Antitrust Subcommittee on the Television Broadcasting Industry, &5th Cong., 1st Sess. 97 
108 (1957). The District Court dismissed the complaint. See N.Y. Times, Jan. 11, 1958, p. 37, col. 1 

** WGCM, 3 R.R. 956 (1947). See Harry P. Warner, Ravio & TeLevision Law 191-95 (1948), on 


this and earlier cases. 
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tion of counsel that in Mississippi, “the Drys have their laws; the Wets have their 
liquor; the State has its revenues,” and made its award on the basis of superior 
experience and integration of ownership and management.” 

The appraisal of illegal conduct, though unavoidable, can be troublesome. It 
also opens the way for parties in comparative hearings to comb the pasts of their 
opponents for instances of misconduct. Thus, in the Denver television case, one 
participant had been a promoter of “Bank Night,” a cash drawing for moviegoers that 
had a great vogue in the 1930's, survived several state lottery prosecutions, but expired 
in the face of a federal postal proceeding.” In view of the Commission’s long-stand- 
ing concern with lotteries, this incident was probably relevant, though remote; but it 
was given little weight in the decision. The disposition of more far-fetched charges 
will be considered in the concluding section of this paper, after another source of 
them has been considered. 

I] 


Cuaracrer Measure BY Opinions AND AssOcIATIONS 
Published opinions as evidence of character were accepted with some hesitation 
in the New York Datly News FM case. The American Jewish Congress had at- 
tempted a content analysis of the News’ editorial column to demonstrate antisemitic 
bias. Because the study was unscientifically prepared, the Commission found it had 
no probative value; the issue was its admissibility. The Commission decided that 
admissibility of the study would not constitute any infringement of freedom of the 


press. It also denied that it contemplated any examination of the applicant’s beliefs; 


though it did need to know “whether he is likely to give a ‘fair break’ to those who 
do not share them.” ‘The editorials were equated to past behavior rather than to 
expressions of belief.” 

In the succeeding years, the kinds of behavior, expressions, and attitudes that came 
to dominate public attention were those relating to communism. In this area, associa- 
tions with supposedly subversive individuals and organizations became a subject of 
equally intense interest. The Commission’s staff was, of course, subject to loyalty 
tests and investigations. Other agencies of the Government began to impose loyalty 
tests for benefits within their control—for passports, for research grants, for honorable 
discharges from the armed forces.** It is not altogether surprising that the Commis- 
sion felt stirrings in this direction. In early 1955, after preliminary moves in 1954, 
a report was issued discussing proposed regulations for those holding amateur and 
commercial operators’ licenses (but not for broadcasters). Present membership in 
the Communist Party, in any organization required to register under the Internal 


** Radio Associates, 10 R.R. 1073 (1957), supplanting hearing examiner's decision of 1956, formerly 


at same page. The quoted passages from the Commission's decision are on pp. 1108 and 10go, An 


appeal is pending. 

*° Aladdin Radio & Television, 9 R.R. 1, 35 (1953); see S. C. Oppennemmer, Unratr TRADE Practices 
R51 (1950) (“Bank Night” cases). 

*7 WBNX, 4 R.R. 242 (1948); see Comment, 15 U. Cut. L. Rev. g10 (1948) 

*" See CoMM'N ON GOVERNMENT SecuriTy, Report, passim (1957). 
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Security Act of 1950, or in any other organization advocating violent overthrow of 
the Government would be disqualifying. In addition, a requirement of “good 
moral character” was to be introduced, backed up by questions inquiring about 
conviction for crime, and about membership at any time in disqualifying organiza 
tions. The significance of past membership would be explored in a hearing. The 
report touched only casually on the possible security reasons for the charges. These 
rules would have affected hundreds of thousands of people, and some opposition de 
veloped. One source of concern appeared to be the disclosures that would be 
required of ex-convicts, for whom amateur radio scems to be an important avenue of 
rehabilitation.” 

Though the rules were never put into effect, it came to light in a 1956 hearing that 
the Commission was putting similar questions on a selective basis. Lafferty, holder 


of a commercial operator's license in connection with work as a mobile radio installer 
in San Francisco, was asked, when he applied for a renewal, to answer questions 
about past or present membership in the Communist Party or “Communist organiza- 
uons.” Lafferty refused to answer, challenging the Commission's authority to ask 
such questions. In the absence of « specific regulation, the hearing examiner was 


forced to rely on thé Commission’s general power to prescribe qualifications for 
operators. He found that loyalty was a reasonable qualification, that present mem 
bership in the Communist Party would be disqualifying, and that in refusing to 
answer a question on this point the applicant did not meet the burden on him of 
affirmatively establishing his qualifications. Again, security questions relative to the 
improper use of radio transmitters were only slightly explored.*® On December 18, 
1957, the Commission made a decision substantially upholding the hearing examiner. 

Meanwhile, the Edward Lamb case, shortly to be discussed, was in violent erup- 
tion, so that parties to comparative hearings began to perceive possible advantages 
in raising loyalty issues. In the Boston television case, charges were extensively aired 
that an officer of one applicant had had “a connection with certain questionable 
organizations.” He at first denied it, but on reviewing his records conceded that at 
times from 1944 to 1947, he had made contributions to the Joint Anti-Fascist Refugee 
Committee (which is on the Attorney General’s list) and to the Southern Conference 
on Human Welfare (“cited” by the House Committee on Un-American Activities). 
The opposing parties disclaimed any imputation of disloyalty, but suggested that 
the connections indicated bad judgment. The Commission found that a finding on 
this point was not warranted, since the officer had been diligent in withdrawing his 
support when the organizations were attacked.” 

In the Seattle television case, a number of character charges were made, including 
the following with respect to one applicant. First, in the 1930's a radio station 
controlled by him had broadcast speeches by one Howard Costigan on behalf of the 


9°) pt. 2 R.R. 63:ix (1955). 

*° Re Lafferty, 13 R.R. 641 (1956). It was stipulated in this case that similar questions had been 
put to some, but not all, applicants. 

™ WHDH, 13 R.R. 507, 537 (1957), appeal pending. 
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Washington Commonwealth Federation, The Federation was put on the Attorney 
General's list in 1949, and Costigan testified in 1948 that he had beea « Communist 
from 1937 to 1940. The Commission said there was no showing that the applicant 
had known of these matters at the time of the broadcasts. Second, from 1925 to 1928 
the applicant had been an editor and part-owner of the Seattle Record, a labor- 
oriented newspaper, which, it was said, had exhibited pro-Russian and pro-Com- 
munist sympathies. The Commission disposed of this charge by finding that the 
excerpts submitted from the paper did not constitute an adequate content analysis.** 

In these episodes, the significance of the associations was considered apart from 
any question of misrepresentation. But in the outstanding case dealing with charges 
of Communist beliefs, sympathies, and associations, that of Edward Lamb, a frame- 
work of misrepresentation was dominant. This, while it complicates analysis, also 
emphasizes a suggestion made earlier that questions of character and of misrepre- 
sentations about character may have to be considered together, especially when the 


emouon-charged issue of loyalty arises. 


IV 
Tue Lame Case 

Edward Lamb is a Toledo lawyer and businessman of kaleidoscopic interests 
and abilities. He was one of the founders of the National Lawyers’ Guild. He was 
also one of the pioneers in commercial television, and in 1948, got a license for 
WICU in Erie, Pennsylvania, where he also owned a newspaper. He owns several 
other radio and television stations and has recently engaged in some spectacular 
corporate operations, including an unsuccessful attempt to get control of the 
Seiberling Rubber Co. 

In the 1930's, and also during the war, he was on the letterheads of several front 
organizations. Whether he took a more active role in any of them was never clearly 
settled. They included the International Labor Defense and the American League 
Against War and Fascism. His law practice and political activities in Toledo brought 
him into contact with people who he may have known were Communists. Indeed, 
he made a speech at the dedication of new Communist headquarters in Toledo—but 
that was in 1944, when the Party was in its wartime guise as the Communist Political 
Association, and the theme was unity. Back in 1934, after a visit to Russia, he had 
published a careless and laudatory book about the Soviet experiment. 

Lamb’s career has not been one to deprive him of enemies; on several occasions, 
he had had to fight off opposition both inside and outside the FCC. His political 


associations have inevitably been used against him. In a 1948 hearing, he answered 


interrogatories denying Communist affiliations and associations. The charges at this 
- 


** Queen City Broadcasting, 15 R.R. 645, 712 (1957) 
"See Lincoln, Ted Lamb, Toledo Riddle, Fortune, May 1956, p. 144. Parts of this and the last 
section of this paper are drawn from my forthcoming book on loyalty and security tests for employment, 


to be published by the Yale University Press 
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time were apparently derived from the book and the front affiiations.“* When 
WICU’s license came up for renewal, the Commission charged, in 1954, that Lamb's 
earlier answers and affidavits were false and that, moreover, he had been a Com 
munist Party member from 1944 to 1948. The issue was framed as one of misrepre 
sentation. After an unsuccessful attempt by Lamb to enjoin the Commission,"’ the 
case went to a hearing, amid loud outcries from Lamb and from the general counsel 
of Lamb Enterprises, former Attorney General J. Howard McGrath, that Lamb 
was being persecuted. 

These protests, as the hearing proceeded, seemed to have some substance. The 
Broadcast Bureau produced in support of its charge as sorry a collection of unreliable 
and mendacious witnesses as have appeared in any recent loyalty case. Lamb's 
irray of counsel demonstrated the value of cross-examination by discrediting some 
and refuting others. Finally, the case practically blew up when two witnesses recanted 
and accused Commission representatives of suborning perjury. One of them, an 
unbalanced woman, was promptly indicted and convicted—not for the substance of 
her testimony, either for or against Lamb, but for making false statements about 


* The hearing examiner, in recommending that the license 


the government attorneys.* 
be renewed, charitably absolved the FCC of bad faith in instigating the proceeding, 
observing that “the picture of Lamb which emerges is one of uncertain authenticity 

that of a shrewd, successful and aggressive lawyer who was connected in some 
way with several Communist-dominated matters which, despite his recognized 
acumen, he failed to recognize.” However, he concluded, “there is no proof that 
Lamb personally engaged in any subversive activity.”** 

The Commission, a year and a half later, granted the license in a very careful 
decision which emphasized that “the sole purpose of the inquiry ... has been to 
determine the truthfulness of statements made to the Commission by Mr. Lamb.” 
His argument that “the Commission had no right to inquire into past associations, 
activities and beliefs,” the decision said, “must be rejected,""" The facts had to be 
ascertained to settle the question of misrepresentation. After observing that the 
sweeping character of the answers and affidavits was Lamb's own doing, the decision 
concluded that the denials could not be considered knowingly false, with respect to 
the associations and affiliations. As for the book, neither it nor some other writings 
that were brought into the case contained illegal advocacy of violent overthrow; and 
since the book had been published and available since 1934, it was hardly a subject for 
misrepresentation. 


** The 1948 matter, see 4 R.R. 129, 13 R.R. 239, was apparently not reported; but see WBNX, 4 
R.R. 242, 255 (1948) (dissent discusses Lamb issues) 

** Lamb v. Hyde, 223 F.2d 646 (D.C. Cir. 1955). 

*° Natvig v. United States, 236 F.2d 694 (D.C. Cir. 1956). See N.Y. Times, Feb. 17, 1955, p. 12, 
cols. 5, 6; id. Feb. 1%, 1955, p. 13, cols. 5,6. Time, March 21, 1955, p. 94 

*’'The hearing examiner's initial decision, originally in 13 R.R. 237 (1955), has been removed and 
the Commission's decision substituted. Facts are drawn from both decisions. Neither makes any direct 
reference to the sensational stricken testimony 
** Dispatch, Inc., 13 R.R. 237, 274 (1957) 
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The Broadcast Bureau further charged that Lamb lacked “forthrightness and 
candor.” He had, indeed, been much more cautious in his testimony than in his 
public declarations. ‘The hearing examiner found this excusable in the light of the 
extravagant accusations that had been made—accusations that are not mentioned in 
the decision because the testimony in which they occurred was stricken. The Com- 
mission simply put to one side the question of candor, since it was not formally in 
issue.*” 

There was one other issue that the Commission itself had raised, namely, the good 
faith of accusations by Lamb that Commission investigators had offered a bribe and 
had stated that they were out to “get” Lamb. These accusations had been publicly 
made and figured in Lamb's attempt to enjoin the Commission. Since the bases 
for them turned out to be either flimsy or mistaken, the Commission was very severe 
about this attack on its integrity. But it concluded, a little self-righteously in view 
of the excesses on both sides of the case, that a licensee under serious charges of mis- 
representation probably could not take an objective view of the Commission's duties; 
so his intemperance was forgivable.“ Thus ended the Lamb case. 

\ 
CONCLUDING OBSERVATIONS 

The hornet’s nest of the Lamb case, and the outcome of the Lafferty case, invite 
questions whether there are any limits to the Commission’s power to demand in- 
formation, and to deny a license if the information is refused or misleadingly dis- 
closed, Without challenging the proposition that misrepresentation per se is relevant, 
an applicant should be able at least to deprecate the weight of deceptive information 
if the Commission had no right to demand it in the first place. Lamb had perhaps 
waived this point by protesting his innocence too much. 

Straightforward refusals to answer may be justified if the information which is 
demanded 1) has no relevance to any qualifications the Commission may legally con- 
sider; or 2) unreasonably inhibits freedoms of religious or political belief, expression, 
or association protected by the first amendment. These general propositions overlap 
to the extent that some inquiries in the area of first amendment freedoms may be 
tolerated if they are relevant to the qualifications expected of a broadcast licensee. 
For example, the Commission made an adverse character determination in one case 
because the applicant, a clergyman, was found to be “intemperate in his writings, 
sermons and broadcasts . . . an expert in vituperation and vilification.”** The dis- 
appointed applicant might have argued that denial of a prized license would inhibit 
his peculiar, but constitutionally-protected, way of spreading the Word; but the Com- 
mission could reply that the restraint, if any, was indirect, and that the judgment bore 


directly on its obligation to find that the licensee would be a fair broadcaster. 


In the political sphere, the Commission might reasonably conclude that a present 
member of the Communist Party might attempt to misuse his license by broadcasting 
"Id. at 287. 


*° Id. at 289. 
*" Independent Broadcasting Co. v. FCC, 193 F.2d goo, g02 (D.C. Cir. 1951). 
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propaganda. On the other hand, it should be pointed out that commercial broad- 
casters operate in a goldfish bow]; their performance is intended to be heard or seen. 
Opportunities for subversive propaganda by a station owner are confined, first by 
the resistance of his audience, and second by Commission procedures that purport 
to evaluate the quality of a licensee’s operation. However, these arguments apply 
to any prejudgment of qualifications; they need not prevent the Commission from 
anticipating trouble, 

There is also a security argument, dimly suggested in the Lafferty case, that is 
applicable to Communists as holders of either broadcast or operator's licenses. Radio 
transmitters are important tools of espionage. A licensed transmitter would have 
some advantages over an illicit one for point-to-point communications, because its 
emissions would not immediately arouse suspicion. It is also theoretically possible 
that coded messages could be concealed in the output of commercial broadcasters. A 
station owner, however, would arouse suspicion if he attempted to dictate the exact 
language of broadcasts. Employees such as disc jockeys would be in a far better 
position to convey secret messages. Does this suggest a conclusion that everyone 
with access to a microphone should be screened? If it does, the implausibility of 
wholesale employment tests as protection against a rather special espionage hazard is 
revealed. These matters and the related possibility of sabotage during an emergency 
are the province of counterintelligence agencies. Questionnaires from the FCC are 
not a very potent weapon, 

Nevertheless, the existing disabilities of Communists are so numerous and feelings 
against them run so high that the Commission, given the broad reach of its power 
to appraise character, would probably be upheld in denying a license either to an 
established member of the Party or to someone independently identified as an advo- 
cate of violent overthrow. Once this step is taken, however, the tortuous problems 
of proof and identification are opened up. Is it then appropriate to inquire about 
afhliations with front or satellite organizations, about associations with suspect persons, 
about readings and writings as indicators of loyalty, about beliefs themselves ? 
That is what other major undertakings to ferret out Communists, and subversive or 
disloyal persons however defined, have come to. 

Here the first amendment problem, to which the Commission should be espe 
cially sensitive as the guardian of the most potent media of expression, comes in 


again. ‘The Commission presumably could not give any consideration to whether 


an applicant was a Republican or a Democrat, a Unitarian, or a Catholic, If it 


could not, it could not insist that the applicant disclose such facts, first because it has 
no authority to collect random information, and second because even an indirect 
abridgement of first amendment rights would hardly be countenanced when it was 
clearly capricious. As inquiries relating to Communism reach into activities having no 
taint of illegality, they at some point cross the bounds of authority. Just where 
that point lies one can scarcely predict in view of the changing judicial and legislative 


scene, 
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What such uncertainty suggests is that this is a good area for administrative self- 
restraint. Especially in the case of an applicant with extensive and varied experience 
as a broadcaster, like Edward Lamb, it seems quite unnecessary ever to have em- 
barked on an exploration of his admittedly unconventional politics. And as for 
analyzing a book he wrote in 1934, what was its possible relevance to his qualifica- 
tions in 1954? If the applicant has no broadcast record, his politics are still of no 
concern to the Commission, unless political activities have carried the applicant into 
violations of law. His public record of expression may be relevant to his probable 
conduct as a broadcaster. Still, the New York Daily News decision was borderline. 
One may find the editorial policies of even such a successful paper detestable; but 
it would be a delicate matter to judge them officially. Commissioner Coy, defending 
the constitutionality of the decision against an invocation of Near v. Minnesota,“ 
pointed out that though the scurrilous journal there involved may have been priv- 
ileged against prior restraint, it could not have qualified for a broadcast license.** 
True enough; but the Commission, when it inquires into any kind of opinion or 
lawful association, soon gets on thin ice. 

If the Commission set a good example, it could then more readily discourage 
private parties from introducing damaging material of remote relevance. In the 
Boston television case, the cartoonist Al Capp was a small stockholder of one appli- 
cant and a member of one of a series of committees that the applicant had assembled 
to bolster its program policies. Another applicant urged the Commission to consider 
that a New York legislative committee was said to have condemned his ubiquitous 
comic strip! The Commission gravely avoided the issue by finding that Capp was 
not in control." 

It may be suggested that this is too mild a disposition of such foolishness. The 
Commission has several other choices open to it, any one of which may be appropri- 
ate, deperedégaggy on the seriousness of the attempted mud-slinging: 


1) It may ignore the charge altogether as irrelevant. There can hardly be a legal 


obligation to make findings on everything the parties dredge up. 


2) If the charges have received public attention and are not supported, it can, in 
effect, rehabilitate the injured applicant. A recent hearing examiner’s decision in a 
minor case took great pains to deal with wild fraud charges because the successful 
applicants, “duly ordained ministers of the Baptist Church,” were, in his opinion, 
“entitled to have a full and complete disclosure of the facts and circumstances 


which led to their being charged publicly with having practiced fraud and deceit” on 


; ae 
the Commission.‘ 


:) It may, in a comparative hearing, award a demerit to an applicant who makes 
irresponsible charges. This the Commission at first did in the Hartford television 


*® 583 U.S. 697 (1931). 

**WBNX, 4 R.R. 242, 259 (1948). 

**WHDH, 13 R.R. 507, 545 (1957) 

** American South Broadcasters, 13 R.R. 927, 961 (1955). 
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case; but it later amended the decision and, without receding from its criticism of the 


charges, did not make them part of the preferences that counted against the unsuccess- 

ful applicant.*® 

4) In an extreme case, it can strike the entire document containing the charges.” 
The legitimate scope of inquiries into character and candor are extensive enough, 

without making them a vehicle for calumny and for needless inquisition. 


** Travellers Broadcasting Service, 12 R.R. 689, 788 (1956), amended 15 R.R. 299 (1957). 
“7 Crescent Bay Broadcasting, 6 R.R. 184 (1950). 





POLICY BY RULE OR AD HOC APPROACH— 
WHICH SHOULD IT BE? 


Warren E. Baker* 


The cornerstone of the procedural requirements set forth in the Administrative 
Procedure Act, which became law in 1946, was the dichotomy between adjudication 
and rule-making.’ Stated very simply, rule-making is agency action regulating future 
conduct and isintended to implement and prescribe law or policy, while adjudication 
is intended to cover application of law and policy to past conduct or to licensing 
determinations. Nevertheless, just as court decisions in applying law to specific cases 
may lay down new law and policy for the future, agency adjudication also has a 
prospective application. In the eleven years since the enactment of the Administrative 
Procedure Act, the procedural requirements applicable to the two different activities 
have been extensively refined by court decisions. Nevertheless, rather than being 
greatly clarified, the demarcation between these two has become somewhat blurred. 
Furthermore, interpretative decisions have made it more apparent that there is a broad 
area for agency action in which policies are formulated by rule on the one hand, or 
by ad hoc adjudication on the other, solely at the discretion of the agency. 

This article is not concerned with the legal question of where agency action must 
be adjudicatory or rule-making, but rather with the discretionary question of when a 


proposed action ought to be taken by rule-making instead of adjudication. The 


great strength of the administrative process, as contrasted with the purely judicial, is 
the flexibility made possible by the broad areas existing for discretionary action by 
an agency. The continued development and advancement of the administrative 
process, rather than its decline or demise, may well depend upon the wisdom exercised 
in these areas of discretion. Therefore, a critical examination of the various con 
siderations which may determine whether agency policy, and particularly that of 
the Federal Communications Commission, is developed through rule-making, or case- 
by-case adjudication, or some hybrid method is desirable. Before turning to these 
considerations, it is believed appropriate to set out briefly the legal background 
of the topic. 
I 
BacKGROUND—oR CHENERY REVISITED 

Prior to the Supreme Court's decision in the second Chenery case,’ considerable 

doubt existed as to the propriety, at least in certain circumstances, of agency develop 


* LL.B. 1940, Indiana University. General Counsel, Federal Communications Commission. The views 
expressed in this article are, of course, those of the author and do not necessarily reflect the opinions of 
the Commission. 

"60 Srar. 238-39 (1946), 5 U.S.C. §§ 1003, 1004 ey5%) 

*SEC v. Chenery Corp., 332 U.S. 194 (1947) 
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ment of policy by case-by-case adjudication rather than appropriate rule-making 
proceedings. This doubt stemmed in large part from the first Chenery case, and, in 
the communications field, from Heitmeyer v. FCC.4 In the latter case, the court of 
appeals, in reversing a Commission opinion denying an application where the 
applicant proposed to use borrowed funds, strongly criticized the Commisson for 
its failure to promulgate any general rule as to minimum financial qualifications of 


applicants for licenses :° ' 


On such an important question we think the public is entitled to have the statute imple 
mented by a regulation setting out clearly and concisely just what the Commission regards 
as a minimum standard ... . Evidently Congress has the same intent. . . . 


The second Chenery case conclusively settled the question of agency authority to 
develop policy through adjudication.* The Supreme Court, in upholding the SEC's 


right to proceed by order instead of by rule, stated :* 


. ++ problems may arise in a case which the administrative agency could not reasonably 
foresee, problems which must be solved despite the absence of a relevant general rule. Or 
the agency may not have had sufficient experience with a particular problem to warrant 
rigidifying its tentative judgment into a hard and fast rule. Or the problem may be so 
specialized and varying in nature as to be impossible of capture within the boundaries of 
a general rule. In those situations, the agency must retain power to deal with the problems 
on a case-by-case basis if the administrative process is to be effective. 


“SEC v. Chenery Corp., 318 U.S. 80 (1943) The Commission, relying on certain equity 
cases, had refused to approve a corporate reorganization plan until it was amended to provide that 
preferred stock purchased by the management while reorganization plans were’ pending before the 
Commission would be surrendered to the corporation at cost plus interest, Vederal Water Service Corp., 
& S.E.C. 893, 917 (1941). The Supreme Court reversed, but the precise ground for reversal was not 
clear. At one point, the Court seemed to hold that the Commission could proceed only by rule-making, 
not by adjudication: 

“Had the Commission, acting upon its experience and peculiar competence, promulgated a general 
rule of which its order here was a particular application, the problem for our consideration would be 
very different. : But before transactions otherwise legal can be outlawed or denied their usual 
business consequences, they must fall under the ban of some standards of conduct prescribed by an agency 
of government authorized to prescribe such standards—either the courts or Congress or an agency to 
which Congress has delegated its authority.” 318 U.S. at 92-93. 

But the Court's central holding appeared to be that the equity cases relied upon by the Commission 
did not sustain the agency's position. Thus, the Court concludes its opinion: 

“We merely hold that an administrative order cannot be upheld unless the grounds upon which the 
agency acted in exercising its powers were those upon which its action can be sustained.” 318 U.S, at 
95. See Note, 56 Harv. L. Rev. 1002 (1943); Kenneru C. Davis, ADMINISTRATIVE LAW §5§2-55 (1951) 
*95 F.2d gt (D.C. Cir. 1937) 

* Id. at gh. 
* The Court's holding in the second Chenery case was foreshadowed by the following language in 
American Power & Light Co. v. SEC, 329 U.S. go, 106 (1946) 

“Nor is there any constitutional requirement that the legislative standards be translated by the 
Commission into formal and detailed rules of thumb prior to their application to a particular case. If 
that agency wishes to proceed by the more flexible case-by-case method, the Constitution offers no 
obstacle.” 

. 332 U.S. at 202-03 The Commission, upon remand, see note 2 supra, had entered the same 
order, based this time on its experience with conflicts of interest in reorganization proceedings, See 
Federal Water Service Corp., 15 S.E.C. 849 (1944). The Commission noted the Supreme Court's “indica 
tion” of the advisability of a general rule covering trading by insiders during reorganization, but expressly 


declined the invitation as of that time 
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The Court noted the retroactive effect of the Commission's order but held that 
“such retroactivity must be balanced against the mischief of producing a result which 
is contrary to a statutory design or to legal and equitable principles. If that mischief 
is greater than the ill effects of the retroactive application of a new standard, it is 
not the type of retroactivity which is condemned by law.”” 

It is unnecessary to labor the point further. Chenery esiablishes the agency’s 
discretion to proceed either by general rule or by individual ad hoc decision, and 
that decision has not been subsequently narrowed. The applicability of the Chenery 


principle to FCC action, while once in some doubt, is now clear.’ 


Il 


Tue Pertinent Crrreria For CHoosinc Between GENERAL RuLE-MAKING 
ok InpivivuaL Ad Hoc Decision 

While agency discretion to choose between proceeding by general rule-making 
or individual ad hoc decisions is thus clear, the criteria or bases upon which that 
discretion should be exercised are more obscure. One central proposition does stand 
out: The agency should set out, as fully and precisely and as soon as possible, “the 
guiding principles of administrative behavior.”"° For the administrative agency is 
not in the narrowly confined position of the courts who can develop law in, tor 
example, the antitrust field only when a suitable case is presented to them.’' The 
agency has available to it a whole arsenal of administrative devices by which it can 
develop and announce new policies for the edification of the regulated persons or 


groups. It is, therefore, almost axiomatic that, wherever feasible or appropriate, such 
policy should not be “sprung” upon the surprised party in a particular adjudicatory 
decision, but rather should be made clear through prior rule-making proceedings. As 
aptly stated by the Court in the second Chenery case :'* 


Since the Commission, unlike a court, does have the ability to make new law pro- 
spectively through the exercise of its rule-making powers, it has less reason to rely upon ad 
hoc adjudication to formulate new standards of conduct within the framework of the 
Holding Company Act. The function of filling in the interstices of the Act should be 
performed, as much as possible, through this quasi-legislative promulgation of rules to be 


applied in the future. 


The question, however, is when is it feasible or appropriate to employ rule-making, 
and when not. Viewed generally, the considerations or criteria favoring the ad hoc 
approach are believed to be threefold. 


* 332 US. at 203. 
* Storer Broadcasting Co. v. United States, 220 F.zd 204 (D.C. Cir. 1956), rev'd, United States 


v. Storer Broadcasting Co., 351 U.S. 192 (1957). This case is discussed in detail, infra p. 669. See 
ABC v. United States, 110 F, Supp. 374, 383-84 (S.D.N.Y. 1953), aff'd, FCC v. ABC, 347 U.S. 284 
(1954); CBS v. United States, 316 U.S. 407, 421 (1942). 

*°U.S. Arrornney GENERAL'S COMMITTEE ON ADMINISTRATIVE ProcepuRE, Final Report 29 (1941). 

** See BenyaMin N, Carpozo, Tue Narure or THE JupiciaAL Process 145-48 (1921). 

#8 332 U.S. at 202. 
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1. The complex or varying factual nature of the problem 

Where the particular problem is “so specialized” or so dependent for solution 
on the various complex factual situations presented as to render it “impossible of 
capture within the boundaries of a general rule,” the ad hoc approach is necessary 
as indicated by the Court in Chenery.'* While, as shown by the example commission 
situation described at p. 665, infra, this criterion does have validity in many situations, 
it should not be promiscuously applied. There is a tendency, I think, to decide against 
rule-making solely because a rule cannot be drawn which will clearly delineate or 
predict the agency’s action on a given problem involving a complex factual situation. 
But a broad rule can be drawn in many such situations which, although not foretelling 
the outcome of agency action, does serve the fundamental purpose of unmistakably in 
forming the public of the agency’s basis or stake in the particular problem." It is 
this latter consideration, and not precise predictability of agency action, that is the 
touchstone of administrative rule-making." 

To illustrate, the SEC in the Chenery situation could easily have promulgated 
a very broad rule which simply indicated its concern and future scrutiny of all trading 
by insiders during reorganization to determine whether such trading met the “fair 
and equitable” standards of section 11 of the Holding Company Act.'* While such 
a rule would not necessarily inform parties of the Commission’s ultimate holding as 
to their particular transaction, it would put them on notice as to the necessity for 
meeting a general standard of fairness; and it might have led to informal negotia 
tions or consultation with the agency to avoid later controversy. In this way, the 
harshness of retroactive ad hoc adjudication, which so disturbed the dissenters in 


Chenery, could have been avoided. 


2. Need for accumulating expertise 

The agency may not know enough about the particular problem to warrant 
issuance of rule-making. This may be due to either the newness of the agency or the 
problem before it. It may, therefore, be necessary to proceed on a case-by-case basis 


until the necessary experience to draft an appropriate rule has been accumulated. 


‘81d. at 202-03. See also ATroRNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, Op. cit. 


supra note 10. And in the Benjamin Report, ADMINISTRATIVE ADJUDICATION IN THE STATE oF New York 
295 (1943), Mr. Benjamin states that it may be that “. . . the formulation of regulations should await 
clarification of the problem by the process of adjudication in a variety of cases... it [agency] may, 
finally, determine that a particular problem is of too great complexity to permit of any codification. . . .” 

'* An example in the communications field is the Commission's TV overlap rule, stating that no license 
for a TV station shall be granted to a party if such party “owns, operates, or controls another television 
proadcast station which serves substantially the same area.” 47 C.F.R. § 3.636 (Supp. 1956). The 
question of what constitutes “substantially the same area” prohibited by this rule must be resolved on 
facts of the particular case, and often in hearing, but the rule does serve to alert applicants to the Com 
mission's general policy on this matter. See The Enterprise Co., g Pike & Fiscuer Rapio Reo. 416, 
81 8N-818q (1954) [hereinafter cited as “R.R."']; cf. Clarksburg Publishing Co. v. FCC, 225 F.ad 511, 
515-19 (D.C. Cir. 1955). 

‘° Further, when the parties have thus been apprised of the agency's concern, they can often take 
steps to learn whether their particular proposal contravenes the agency policy, Such steps might take the 
form of informal conversations or a formal request for a declaratory ruling 

© 49 Sat. 821 (1935), 15 U.S.C. § 79k (1952). 
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This method of proceeding slowly and developing the agency rule as the needed 
expertise is built up has a great deal to recommend it. The first impression-or re- 
action to a matter often turns out to be quite erroneous, after development ofall the 
facts and considerations. In a sense, this question of “ripeness” for rule-making is 
similar to that dealt with by the Supreme Court in deciding whether some difficult 
issue is “ripe” for its review. But here again, I believe that this consideration should 
not be used as an excuse to avoid promulgation of a broad rule, wherever appropriate, 
in order to advise interested parties of the agency’s general direction or attitude. 
Such a broad rule can later be made more specific, when insight on the problem has 
been obtained through numerous ad hoc adjudications involving application of the 


rule to factual situations. 


3. Inability to foresee problem 
It is a misnomer to label this factor as one favoring an ad hoc approach. It is, 
however, a fact of administrative life that no agency can anticipate by rule all 
the problems, whether general or specific, that may confront it. When such an 
unforeseen problem arises, the agency has the choice of making a policy determina- 
tion in the particular case or of withholding action until the conclusion of general 
rule-making proceedings to establish a governing rule. The latter course may, how- 
ever, be precluded by the delay entailed. In short, the problem is before the agency, 
and the fact that it has not been anticipated does not excuse the agency from acting. 
On the other side of coin, the following considerations strongly indicate the use 
of rule-making: 
1. Desirability of definitive guides to agency action 


This point has already been made and needs no elaboration. ‘To the extent that 


the agency knows the policy it desires to follow, to that same extent it should 


inform those coming within its regulation of that policy. 


2. Avoidance of retroactivity 

As a corollary to 1., it is obviously desirable to avoid, if possible, the harsh 
effect of retroactive application of agency policy inherent in the case-by-case method. 
While, as shown by the second Chenery decision,"’ the factor of retroactivity does 
not render the ad hoc adjudication invalid, it certainly goes against elemental notions 
of fair play when it is considered that the agency, unlike the courts, is not restricted 
to this one method of dealing with those regulated. 

The FCC, to a large extent, does not engage in retroactive procedures because 


of the statutory scheme, which requires prior Commission consent to construction 


7 332 U.S. at 203-04. The Court in Chenery relicd upon Addison v. Holly Hill Co., 322 U.S. 607, 
The latter case involved a retroactive change in a defective regulation defining the ‘area 


620 (1943). 
§ 13(a) of the Pair Labor Standards Act, which exempts employees in specified 


of production” under 
occupations “within the area of production (as defined by the Administrator), . . . 52 Star. 1067 
(1938), as amended, 29 U.S.C. § 213(a)(10) (1952). But cf. Arizona Grocery Co. v. Atchison 
Topeka & Santa Fe Ry., 284 U.S. 370 (1932). See Note, 60 Harv. L. Rev. 627 (1946); Carvozo, op. 


ou. supra note 11 
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of facilities, modification of licenses or permits, transfer of license, etc.’* Further- 
more licenses are for limited periods, must be renewed regularly, and licensees do 
not obtain property rights on any frequency beyond the term of the license.’® But 
there have been occasions where after a grant of the application, the Commission's 
policy has changed, and after that change, retroactive ad hoc action has been taken. 
Thus, the Commission’s “duopoly policy” was sharply reversed in 1944 and, as a 
consequence, hearings were held in about 45 cases which resulted in the multiple 
owner being required to divest himself of one of the two stations which he had 
previously owned in the same community. 

Another example of retroactive Commission ad Aoc adjudication reached the 


courts, and its treatment there is indicative of the distaste and hostility that such 


a procedure can arouse in given circumstances. In Churchill Tabernacle v. FCC,” 


the Commission in 1943 had refused to renew a radio station's license until the 
licensee repudiated a long-term contract between itself and the Tabernacle. ‘The 
latter had owned the radio station in question, and had sold it in 1931 to the present 
licensee, upon the contractual provision, inter alia, that it would be allowed to use 
a substantial portion of the station’s broadcast time over a 100-year period. ‘The 
Commission approved the arrangement and granted the licensee renewals of license 
until its action in 1943. Upon review, the court of appeals, stressing the importance 
of exhausting “all possible avenues of compliance with the congressional purpose 


before requiring complete destruction of the private interest,” reversed,”! 


... for the reasons we have stated, we think the case should be remanded to the Com 
mission to determine, on sufficient findings, whether a contract, modified as to the length 
of its existence, but allowing a reservation for a reasonable broadcast time, would be 
contrary to public interest. And we find nothing in the present rules or practice of the 


Commission to forbid some such arrangement on these lines. 


Upon remand, the Commission promulgated rules defining the length of contract 
and hours of time which could be legally reserved.”* Upon appeal, the validity of 
these rules was sustained.** The matter of reserved time contracts thus points up 
the desirability of avoiding the harsh retroactive situation and of proceeding, wherever 
possible, by more reasonable rule-making efforts.” 


'® See, e.g., §§ 308, 309, 319, 310(b) of the Communications Act of 1934, as amended, 66 Star. 714-18, 
47 U.S.C. §§ 308, 309, 319, 310(b) (1952) 

Sec. 309(d) of the Communicauons Act of 1934, which provides in pertinent part as follows: 

“Such station licenses as the Commission may grant shall be in such genera! form as it may prescribe, 
but each license shall contain, in addition to other provisions, a statement of the following conditions 
to which such license shall be subject: (1) The station license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequencies designated in the license beyond the term 


thereof nor in any other manner than authorized therein. . " 66 Srar. 715, 47 U.S.C. § 309(d) 


(1952). 
*° 160 F.2d 244 (D.C, Cir. 1947). 
"1 Id. at 248. (Emphasis added.) 
*? 47 C.F.R. §§ 3.139, 3.241, 3-659 (Supp. 1956) (the so-called “reserved time” rules) 
** Felman v. United States (unreported) Civil No. 49 ©. 227, N.D. Ill, aff'd, 439 US. 973 (1950) 
** Cf. Regents of Georgia Carroll, 338 U.S. 586 (1950) 
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3. Sound administration 

The case-by-case method, involving a lengthy hearing, examining initial decision, 
exceptions, oral argument,”’ etc., is more time-consuming than the usual rule-making 
proceeding of comments filed in response to a notice of proposed rule-making. 
Further, the ad hoc method is likely to involve litigation in a multiplicity of cases, 
whereas the rule-making, except for the occasional hearing required on a waiver 
request or difficult factual situation, often settles the matter without any need for 
future litigation. But what is more important, sound administration demands that 
an agency which has reached a fixed policy on some matter not require an applicant 
to go through a burdensome and useless hearing. Such a time-consuming procedure 
is unfair to the applicant and dissipates the agency’s resources, which are undoubtedly 
taxed to the fullest. And it does not promote compliance with agency policy, perhaps 
without litigation, as a rule can do.” 


4. Appropriateness of rule-making techniques 

The development of a quasi-legislative policy on an ad hoc basis suffers from the 
fact that in individual cases, there are ordinarily a very limited number of partici- 
pants and a variety of issues. On the other hand, by utilizing the rule-making pro- 
cedure, the agency is able to afford all interested parties an opportunity to participate 
and present their views on a single question of basic policy affecting both the public 
at large and individual licensees or prospective licensees of the agency. In short, 
broad policy should be shaped by the agency members relying heavily on their 
expert staffs, with the views of as great a portion of the people likely to be affected 
taken into account. And here it should be noted that with the congressional tendency 
to provide for stricter separation of function in adjudicatory cases, the agency is often, 
to a considerable degree, cut off from its staff when it chooses the adjudicatory route.?? 


5. Reviewability 
In statutory schemes like the Communications Act, where, to a great extent, the 
agency regulates by specifying that a license will not be issued on‘ the establishment 


25 See, eg., § 409(b) of the Communications Act of 1934, as amended, 66. Srar. 721, 47 U.S.C. 
§ 409(b) (1952). Cf. American Trucking Ass’ns v. United States, 344 U.S. 298, 318-20 (1953). 

*° Thus, the Supreme Court, in commenting on the Commission's Chain Broadcasting Rules in 
CBS v. United States, 316 U.S. 407, 418 (1942), stated: 

“Unlike an administrative order or a court judgment adjudicating the rights of individuals, which is 
binding only on the parties to the particular proceeding, a valid exercise of the rule-making power is 
addressed to and sets a standard of conduct for all to whom its terms apply. It operates as such in advance 
of the imposition of sanctions upon any particular individual. It is common experience that men conform 
their conduct to regulations by governmental authority so as to avoid the unpleasant legal consequences 
which failure to conform entails.” 

*" See § 4(d) of the Communications Act of 1934, as amended, 66 Svar. 711, 47 U.S.C. § 154(b) 
(1952), for an example of an extremely strict separation of function in all adjudicatory matters. I do 
not mean to imply that the agency would be isolated from its staff in adjudicatory policy proceedings; the 
staff could file formal pleadings. But such limited participation by the agency's expert staff, through an 
appropriate bureau which became party to the proceeding, does not meet the really intensive and continuous 
participation that is desirable in assisting the agency to formulate its underlying policies. See Fisher, 
Communications Act Amendments, 1952—An Attempt to Legislate Administrative Fairness, elsewhere in 


this symposium, 
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of certain facts, the fixing of agency policy by rule rather than adjudication makes 
the seeking of review in the courts more feasible. For, it takes considerable courage 


for a licensee, whose application for renewal has been denied because of some policy 
established in an ad hoc case, to challenge that policy in the courts; for the most 
part, such licensees would simpy modify their operation in a way to meet the 
policy.”* When the policy has been formulated in a rule, however, that rule can 
immediately be challenged either by the licensee (without endangering its permit) 
or by some interested party who is adversely affected. ‘Thus, in the case of the 


Chain Broadcasting Rules, it was uncertain, as the Supreme Court noted, that any 
licensee would endanger its license by refusing to comply with regulations.”” But the 
networks affected had standing to immediately seek review of the rules and did so.*° 
The desirability of having the courts pass on the legality of basic agency policies at 
the earliest opportunity needs no discussion.*' 
Il 
FCC Exampves ILtustratinc Asove Criteria 

The foregoing are believed to be the applicable guideposts for determining 
whether to proceed in a given situation by rule-making or by ad hoc adjudication 
(or, perhaps, by a general declaration of policy in a public release). A judgment 
involving some of these criteria is called for on the basis of the facts of each situation. 
While some examples in the communications field have already been noted, it is 
believed that the administrative technique here applicable can be best pointed up by 


further and more specific examples of commission action. 


A. Ad Hoc Procedure 


One of the best examples of Commission ad hoc procedure is its treatment of 
programming problems. Under the Communications Act of 1934, as amended,” the 
essential responsibility for what shall be presented over the air rests with the station 
licensees themselves, and the Commission has no authority to interfere with the 
managment of stations in the day-to-day exercise of that responsibility. The Com 
mission’s authority is primarily limited to a periodic review, usually upon application 


**'This “gun-at-the-head” consideration would be lacking in cease and desist proceedings See 
§ 312(c) of the Communications Act, 66 Star. 716, 47 U.S.C. § 312(c) (1952). However, even here 
rules promote review of commission action. For example, a licensee receiving a cease and desist order 
because of the carrying of a particular program might not think the single program worth the expense 
of protracted litigation, including even the initial commission hearing. But a sponsor, presenting the 
program over several stations, might well appeal. In the absence of a declaratory ruling, such a party 
could challenge the policy only if it were embodied in a rule. 

2° CBS v. United States, 316 U.S. 407, 413, 423-24 (1942) 

*° CBS v. United States, supra; NBC v. United States, 319 U.S. 190 (1943); see also United States 

Storer Broadcasting Co., 351 U.S. 192 (1957) 

"' In this respect, the worst avenue an agency can take in establishing its policy is that of a general 
policy declaration. For such a declaration, however great its effect or influence on those regulated, is not 
reviewable, See Hearst Radio Co. v. FCC, 167 F.2d 225 (D.C. Cir. 1948), involving an attempt to review 
1 portion of the Commission's Blue Book (Public Service Responsibilities of Broadcast Licenses, 1947) 

"262 Srar. 862 (1948), 47 U.S.C. § 326 (1952). 





666 Law aNp ConTEMPORARY PROBLEMS 


for a renewal of license, of the over-all operation of a station to detérmine whether 
each station is fulfilling its obligation to operate in the public interest. But it is 
apparent that the question of operation in the public interest is one so “varying in 
nature as to be impossible of capture within the boundaries of a particular rule” 
(factor 1, supra), and that the Commission must, therefore, treat programming 
problems on a case-by-case basis.™* . 

An example of factor 3, supra—the necessity to use ad hoc procedure because the 
problem has not been foreseen—is the so-called Macon situation.** Following the 
1952 lifting of the “freeze” on processing television applications, two Macon AM 
stations filed competing applications for a permit to operate on UHF Channel 
47 in Macon. In order to avoid the time-consuming comparative hearing needed 
to choose the better applicant and to get on the air before the establishment of VHF 
service in the area, the two decided to merge and form a new company. The Com- 
mission was thus presented with a novel situation, not anticipated by its rules or any 
prior decision—namely, whether the combination of competing AM licensees for a 
joint venture in a field other than AM broadcasting is contrary to the public interest, 
because of possible impairment of the competitive relation of the two AM stations. 
‘The Commission balanced this negative consideration against the favorable factors of 
early development of UHF service in the area and detailed plans for separate and 
independent operation of the two AM stations, and found that public interest would 
be served by a grant. It should be noted that the decision could not be postponed until 
the conclusion of some general rule-making without the loss of the “critical” factor 
of the desirability of “early establishment of UHF service in Macon.” 


B. General or Detailed Policy Declarations 
An example of Commission procedure by issuance of general policy statements is 
the Editorializing Report.*° In 1948, the Commission held hearings on its own 
motion because of its “belief that further clarification of the Commission's position 


with respect to the obligation of broadcast licensees in the field of news, commentary, 


and opinion was advisable.” After hearing 49 witnesses and receiving comments 


from 21 other persons or groups, the Commission issued its Report in 1949.°° The 
essence of that Report is that the licensee, in order to meet its obligation to operate 
in the public interest, must be fair in the presentation of controversial issues—that 
he must allow both sides to be heard. A rule embodying this “fairness” doctrine 


58 Several of these cases have reached the courts. Thus, it is now established that a broadcast licensee 
may not utilize a license to operate a station, given him to serve the “public interest,” for the sole or 
primary purpose of advancing his own private interests. KFKB Broadcasting Ass'n vy. Federal Radio 
Comm'ti, 47 F.2d 670 (D.C. Cir. 1931), or to foster his own particular ideas on social problems while 
vilifying and blackmailing opposing groups or attacking racial or religious minorities, Trinity Methodist 
Church, South v, Federal Radio Comm'n, 62 F.2d 850 (D.C, Cir. 1932), cert. denied, 284 US. 685 
(1932). See, also, Independent Broadcasting Co. v. FCC, 193 F.2d goo (D.C. Cir. 1951), cert. denied, 
344 U.S. 837 (1952). ; 

** Macon Television Co., 8 R.R. 897 (1953). 

"© Editorializing by Broadcast Licensees, 1 RR. 91:201 (1949) 

"FCC release No, 215, June 2, 1949 
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could not have accomplished any more. For, the Report notified licensees and the 
public of the Commission’s position as fully as possible,*’ and it is not believed 
that such a position, even if embodied in a rule, would be appealable outside the 
context of an actual commission order in some case. 

The so-called “political broadcast primer” illustrates a more detailed commission 


® the broadcast 


policy statement. Under section 315 of the Communications Act,® 
licensee, if he has permitted any person who is a legally-qualified candidate for 
any public office to use his station, “shall afford equal opportunities to all other such 
candidates for that office in the use of such broadcasting station.” Over the years, 


a considerable body of commission rulings have been issued, interpreting this pro- 


vision in particular factual situations. In September 1954, the Commission issued 


a “primer,” recapitulating its rules in this field and summarizing its more important 
rulings. It stated :°° 

The purpose of this report is the clarification of licensee responsibility and course of 
action when situations discussed herein are encountered. In this way, resort to the Com 
mission may be obviated in many instances, and time—which is of such importance in 


political campaigns—will be conserved. 


C. Rule-Making Procedure 


The considerations discussed before are best pointed up by two examples of the 
Commission's rule-making procedure, its nationwide Table of Assignments in tele 
vision and its Multiple Ownership Rules. On the first, the Commission did not 
employ rule-making to establish a nationwide allocation plan in the standard broad 
cast (AM) field. Rather, it proceeded to develop the AM broadcast band on a 
“demand only” basis—that is, on a case-by-case consideration of individual applica 
tions. But the Commission’s long experience in coping with allocations problems on 
a piecemeal, adjudicatory basis in AM led it to adopt an allocation plan for both 
the FM and TV services, when these new services were authorized in the 1940's. 
The history of the growth of the AM service lent support to the conclusion of the 
Commission that an allocation plan was necessary for the expeditious and satisfactory 
distribution of television service.“ In a sense, therefore, this difference in the 


87 As the Report makes clear (see particularly par. 10), and as the Commission has emphasized in 
many pronouncements, there is no all-embracing formula or rule that can be applied by the licensee to 
each controversial issue to determine just how to proceed, Rather difficult and close judgments have 
to be made on every aspect of the matter (¢.g., whether the issue is of sufficient importance to the 
community to warrant presentation; what format should be employed; whether there has been an attack 
on a particular person; whether someone is an appropriate spokesman for a position; what amount of 
time, if any, should be allotted, etc.), As to all these difficult questions, definitive standards such as have 
been evolved to a great extent with respect to the political broadcast section of the Act (§ 415, requiring 
that “equal opportunities” be afforded legally qualified candidates for the same office) are lacking, and 
necessarily so because of the nature of the problem 

*°66 Strat. 717, 47 U.S.C. § 315 (1952). 

** FCC Public Notice of Sept. 8, 1954, par. §4-115° 

*° Logansport Broadcasting Corp. v. United States 210 P.ad 24 (D.C, Cir. 1953); Sixth Report on 
Television Allocations, 1 R.R. 91:599, 603-05 (1952). The Commission's Table of TV Assignments in the 
Sixth Report, allocating #2 channels among some 1,291 communities, is, in the writer's opinion, an out 


standing example of detailed rule-making to mect a complex and pressing problem. The Commission 
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handling of AM as against FM and TV illustrates factor 2—the need for an agency 
to develop expertise and feel its way to the proper solution."! 

Turning to the multiple-ownership example, here again the Commission began 
in the AM field with no rule limiting the number of AM stations which one person 
could control. And here again, the Commission, when it authorized the new services 
in FM and TV, decided, in the light of its experience with the ad hoc approach 
in AM, to employ rule-making in dealing with multiple-ownership questions in 
these new services. It promulgated rules providing that no person could control 
or own more than one FM or TV station if such multiple ownership resulted in a 
concentration of control inconsistent with the public interest, and that in any event, 
no person could own or control more than a specified number of FM or TV stations, 
the precise number varying over the years." 

In the period 1948-53, the Commission re-examined its multiple-ownership policy 
in an appropriate rule-making proceeding."* In its Report issued November 27, 
1953)" the Commission first took up the question whether it should treat multiple 
ownership through the piecemeal process of case-by-case adjudication or by rule. 
It decided, on the basis of its experience, that the fairer and more efficient procedure 
was by rule-making.*” The Commission then determined upon the appropriate 
ceiling for each service (seven stations in the AM and FM bands, five in TV).*® 


stated the following three principal reasons for the adoption of an assignment table (1 R.R. at 91:604): 

“A Table of Assignments makes for the most efficient technical use of the relatively limited number 
of channels available for the television service. It protects the interests of the public residing in smaller 
cities and rural areas more adequately than any other system for distribution of service and affords the 
most effective mechanism for providing for non-commercial educational television. It permits the elimina 
tion of certain procedural disadvantages in connection with the processing of applications which would 
otherwise unduly delay the over-all availability of television to “the people.” 

“The Commission's handling of TV allocations also points up the difficulty of “amending” rules 
through adjudicatory proceedings. Until 1948, the Commission permitted changes in its first Table of 
Assignments, promulgated in 1945, to be made in adjudicatory licensing proceedings. But because 
cach such grant in the licensing proceedings has a chain reaction on assignments elsewhere, the Com- 
mission called a halt to this practice, concluding that “ the only appropriate method for making changes 
in the allocatitn table . is by rule-making proceedings.” In re Yankee Network, 4 R.R. 164, 166 
(1945). 

** The first multiple-ownership rule, promulgated in 1940, pertained only to FM stations, and provided 
in its ceiling that ownership or control of more than six stations would be considered a concentration 
of control inconsistent with the public interest. See 5 Feo. Reo. 2382 (1940). In 1941, a substantially 
similar rule was adopted for TV stations, except that the maximum number of stations was set at three. 
See 6 Feo. Rec. 2242, 2284-85 (1941). In 1944, the maximum was raised to five. See g Fev. Rec. 
§442 (1944). A multiple-ownership rule for AM stations, adopted in 1943, contained only a restriction 
relating to ownership or control of more than one station serving the same area. See & Fro. Rec. 16065 


(1943). See §§ 3.35, 3.240, and 3.636 of the Commission's Rules, 47 C.P.R. §§ 3.35, and 3.240 (Supp. 


1956). 

** Commission Docket No. 8967. 

**9 R.R. 1563 (1953). 

*’The Commission's Report and Order states 

“Our determination here that the problems presented by the multiple ownership of broadcast stations 
are best resolved by the promulgation of rules of general applicability is made on the basis of the 
knowledge and experience acquired by this Commission over a period of more than a decade in the 
handling of these problems.” 9 R.R. at 1566. 

*° Several changes were effected. Whereas the rules previously spoke in terms of ownership or control, 
the amended rules forbade any interest (other than a less than 1°% stock interest in a corporation having 
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And it succinctly stated the essential purpose of the rule as follows:*' 


Simply stated, the fundamental purpose of this facet of the multiple ownership rules 
is to promote diversification of ownership in order to maximize diversification of program 
and service viewpoints as well as to prevent any undue concentration of economic power 
contrary to the public interest. 


Storer Broadcasting Company, a large multiple owner desirous of getting still 
larger, challenged the validity of the TV ceiling of five stations in the courts." 
The Court of Appeals for the District of Columbia Circuit held invalid that portion 
of the TV rule (section 3.636) establishing the five-station limitation. It ruled that, 
however laudable the Commission's policies may be, its absolute proscription was in 
consistent with the provisions of section 309(b) of the Communications Act “that 
any citizen who seeks a license for the lawful use of an available frequency has the 
undoubted right to a hearing before his application may be rejected." The court 


further stated: 


Thus the Commission freezes into a binding rule a limitation upon its consideration of 
the public interest in a respect in which the facts and circumstances may differ widely from 
case to case. It has decided in vacuo that there can never be an instance in which public 
interest, convenience and necessity would be served by granting an additional license to 
one who is already licensed for five television stations. The power so to decide has 
not been committed to the Commission. { Footnote omitted. | 

It is conceivable that in some circumstances, common ownership of even five television 
stations, though permitted by the challenged rule, might be undue concentration of control; 
while-in other circumstances, common ownership of a greater number might be compatible 
with the public interest. But whether so or not must be determined on an ad hoc basis, 
after consideration of all factors relevant in the determination of whether the grant 
of a license would be within the comprehensive concept which the Act calls “the public 
interest, convenience, or necessity.” 


As can be seen, the court’s ruling, had it stood, would have had the most far 
reaching consequences. Under its interpretation of section 309 (b), there would have 
been no room for the exercise of the expansive rule-making powers conferred upon 
the Commission by sections 4(i) and 303 of the Commiunications Act.®' For, to 
require the Commission to consider in each case whether the grant of a particular 


application, which does not comply with a rule, might, nevertheless, be in the public 
interest (as the court of appeals would have had it do), would turn binding rules 


more than 50 stockholders) in more than the specified number of stations. Further, the 7-station limita 
tion in AM marked the first time that service was covered by rule rather than case-by-case adjudication, 
See Sherwood B. Brunton, 11 F.C.C, 407 (1946), decided before the adoption of the 1953 rule and 
denying a transfer of an additional AM station to CBS, on the ground that its ownership of seven stations, 
and minority or indirect interest in two additional stations, already represented such a concentration of 
control of AM facilities that it should not be extended. 

“To R.R. at 1568. 

**® Storer Broadcasting Co. v. United States, 220 F.2d 204 (D.C. Cir. 1955). 

** Id. at 208-09. 66 Srar. 715, 47 U.S.C. § 309(b) (1952) 

*° Id. at 209. 

"266 Star. 711, 47 U.S.C. § 154(1) (1952); 48 Star. 1082 (1934), as amended, 47 U.S.C. § 303 


(1952). 
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‘into no more than “policy” announcements settling nothing. Such a result would 
‘defeat the basic purpose of rule-making in the licensing field, namely, to permit 
tthe Commission to “state... in advance” factors which will result in denial of applica- 
tions.” 
| Upon appeal to the Supreme Court, the latter reversed, finding “the Multiple 
Ownership Rules, as adopted . . . reconcilable with the Communications Act as a 
‘whole” and section 309(b) in particular."* The Court held, citing prior precedent,” 
“that the Commission can particularize by rule the standards which it will apply in 
“ passing on individual license applications, and that it is not required by section 
309(b) to reopen, on a case-to-case basis, the policy judgments which the rules 
embody.°” As the Supreme Court pointed out, a hearing on a request to waive these 
rules should be held only in the exceptional case where the multiple-owner appli- 
cant “sets out adequate reasons why the Rules should be waived. .. ."%* Otherwise, 
‘wast|ing| time on applications that do not state 





‘ 


the Commission would simply be 
a valid basis for a hearing.”*’ Further, such a hearing would be unfair to the 
multiple-owner applicant (since it would be a waste of its funds and time also) 
and to other applicants, since it would clog up the Commission’s processes.” 

It is submitted, therefore, that the Multiple Ownership Rules are a_ perfect 
example of the all-important factor previously discussed—sound administration. 


For clearly every consideration of sound administration demanded that the Com- 


mission proceed by rule and not by the wasteful adjudicatory process.” 


*26CC v. ABC, 347 U.S. 284, 290 (1954) A “rule” that must be re-examined in every licensing 
proceeding is a rule in name only. As Judge Learned Hand stated for a three-judge district court in 
NBC v. United States, 47 F. Supp. 940, 945 (S.D. N.Y. 1942), aff'd, 319 U.S. 190 (1943): “Such a 
doctrine would go far to destroy the power to make any regulations at all 

®*® United States v. Storer Broadcasting Co., 351 U.S. 192 (1956). 

°* See NBC v. United States, 319 U.S. 190 (1943); Felman vy, United States, 339 U.S. 973 (1950); 
FCC v. ABC, 347 U.S. 284 (1954) 

*° Upon remand from the Supreme Court, the court of appeals found no error as to those aspects of 
the Multiple Ownership Rules upon which the Supreme Court had not passed. Storer Broadcasting Co. 
v. United States, 240 F.2d 55 (D.C. Cir. 1956). . 

*°66§ 4.701 and 1.702 of the Commission's Rules provide that a party may file a request for 
waiver of any of the Commission's Rules. Following its loss upon appeal, Storer sought a waiver of 
§ 3.636 in order to acquire a sixth VHF station in Salem, Oregon, but this request was denied by the 
Commission upon its determination that no adequate grounds had been set out. Storer Broadcasting Co., 
14 R.R. 742 (1956). 

°" Ibid. 

** Since a lengthy comparative hearing is needed to resolve any situation where two  validly-filed 
applications are mutually exclusive (Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945)), the multiple 
owner, if automatically entitled to hearing, might delay for years the competing application of some 
other party, which might otherwise be granted. Under the Multiple Ownership Rules, such clogging of 
the Commission's process can be prevented by dismissal, without hearing, of the multiple owner's applica 
tion. WSTY, Inc., 8 R.R. 854, 9 R.R. 175 (1953) 

"’One final commission technique should be noted—the Standards of Good Engineering Practice 
(1939). These standards set forth certain norms deemed necessary for the construction and operation of 
AM broadcast stations “to meet the requirements of technical regulations and for operation in the public 
interest along technical lines not specifically enunciated in the regulations.” While “material deviation 
[from the Standards} will [not] be recogmized unless full information is submitted as to the reasonable 
ness of such departure and the need therefor,” 47 C.F.R. § 3.181 (Supp. 1956), the Standards do not 
quite have the “hard and fast’ status of rules. Beaumont Broadcasting Corp. v. FCC, 202 F.2d 306, 310 
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IV 
CONCLUSION 
It is the writer’s opinion that, in general, rule-making is a sounder way of pro 


ceeding than the case-by-case method or general declarations of policy and that, 
wherever appropriate, it should be employed.®’ Admittedly, the phrase “wherever 


appropriate” begs the question—but what is meant is that the agency should resolve 


close questions of procedure in favor of rule-making. It is not meant, of course, that 
it be used in cases clearly inappropriate—e.g., the FCC programming example—or 
that the agency should delay action on some unforeseen pressing problem until a 
rule has been developed—e.g., the Macon problem. But every consideration of 
sound administrative procedure and fair play argues for following the rule-making 
route, where it can be employed. 

The chief objection usually advanced to rule-making—that it is more inflexible 
and cannot take account of the nuances of the particular situation—is, I think, without 
merit. If the application of a rule depends on detailed and close consideration of 
subtle factual variations, a hearing can be held; but it is obviously desirable to have 
the applicable standard for that hearing set out in the rule. If the facts indicate 
waiver of the rule, this can be pointed out in a request for waiver, and, where 
appropriate, a hearing held on the request.*' And finally, the rule itself is not in 
flexible. ‘The agency is under a duty to re-evaluate, from time to time, the policy 
represented by the rule,** and, where the public interest so requires, to amend or 
delete the rule in question. In fact, both of the commission rules chosen as examples 
in this article have been amended from time to time to meet changed conditions. 

In short, to conclude with a mild pun, one yardstick of an agency’s maturity is the 
extent to which it proceeds by rule. Or, stated in terms of the old saw, ours 


is still a government of laws, not of men. 


(D.C. Cir. 1952). In the cited case, the court observed that “the introduction to the Standards con 
templates that they prescribe a flexible general set of rules for the administration of the Communications 
Act in the public interest, and that the Commission reserves the night to depart from the normal require 
ments set forth in the Standards when the public interest so requires.” It should be noted that in 1os° 
the Standards, which had formerly existed separate and apart from the Commission's Rules, were bodily 
and without language change included in the Rules. 47 C.F.R. § 3.142 ef seq. (Supp. 1956) 

© This conclusion has little applicability to agencies such as the National Labor Relations Board or 
Federal Trade Commission, which are largely concerned with adjudicatory evidentiary questions whether 
some specified unfair practices have been committed, 

This conclusion is, of course, not a novel one. On the contrary, it has been reached by many others 
in much earlier studies of administrative techniques. Thus, Professor Robert E. Cushman, in his study 
on regulatory commissions accompanying the Report of the President's Committee on Administrative 
Management, expressed the view that agency policies relating to conduct should be increasingly formu 
lated through rules and regulations. Cushman, The Problem of the Independent Regulatory Commissions 
in THe Presipenr’s COMMITTEE ON ADMINISTRATIVE MANAGEMENT, REPORT 207, 230-31 (1937) 

* United States v. Storer Broadcasting Co., 351 U.S. 192, 205 (1956) 

®* National Broadcasting Co. v. United States, 319 U.S. 190, 225 (1943). The Court there stated, in 
commenting on the Chain Network regulations: “If time and changing circumstances reveal that the 
‘public interest’ is not served by application of the Regulations, it must be assumed that the Commission 
will act in accordance with, its statutory obligations.” 

It should also be noted that the rule-making process, with its requirement for notice and submission 


of comments, does not necessarily involve a great deal of time before final effectuation 





COMMUNICATIONS ACT AMENDMENTS, 1952—, 
AN ATTEMPT TO LEGISLATE ADMINISTRATIVE 
FAIRNESS 


Ben C. Fisner* 
I 


INTRODUCTION 

On July 16, 1952, the “Communications Act Amendments, 1952,” popularly re- 
ferred to as the “McFarland Act Amendments,” became law.’ After more than five 
years of experience under this major procedural revision of the Communications Act 
of 1934, as amended, it is time to appraise the effectiveness of the new provisions, as 
applied and interpreted by the Federal Communications Commission and the courts. 
When the amendments were adopted in 1952, high hopes were held by Congress and 
the bar that these important procedural revisions of the basic statute would bring 
new clarity to the law, new dispatch and expedition of matters before the Commis- 
sion, and most important of all, more judicious and fairer treatment of litigants in 
adjudicatory proceedings. os 

The Communications Act Amendments, 1952, were the product of more than 
a decade of investigations, studies, and hearings. All segments of the broadcasting 
industry, as well as other interested parties, participated in formulating this “new 
look” in Commission proceedings. Though there was considerable disagreement by 
the Commission with a few provisions of the new amendments, generally the parties 


who participated were enthusiastic about the benefits to be gained.? The Senate 


Committee Report had this to say :* 


Your Committee is strongly of the opinion that enactment of the bill is a major step 
forward in the evolution of the regulation of radio and wire communications, both 
broadcast and common carrier. It believes that the legislation will be of inestimable value 
in making more certain that regulation of the industry shall be in “the public interest, 
convenience, and necessity.” 


Have the Commission and the public benefited substantially, as anticipated by 
Congress and the bar? ‘The answer to this question would seem to be “No.” In 
fact, in some major respects, the new amendments have caused more administrative 
problems and greater hardship to litigants. Before setting forth the support for 


* A.B. 1948, University of Illinois; LL.B. 1951, Harvard University. Member of the District of 
Columbia bar. 
66 Sravr. 711, 47 U.S.C. § 153 (1952). 


1064, 47 U.S.C. § 151 ef seq. (1952). 
* See, e.g., Wall and Jacob, Communications Act Amendments, 1952—Clarity or Ambiguity, 41 Gro. 


L. J. 135, 179 (1953); Committee on Interstate and Foreign Commerce, Communications Act Amend- 


ments, 1952, H.R. Rep. No. 1750, 82d Cong., 2d Sess. (1952). 
* Committee on Interstate and Foreign Commerce, Communications Act Amendments, 1951, 8. Rep. 


The basic act is the Communications Act of 1934, 48 Srar. 


No, 44, 82d Cong., 1st Sess. 3 (1951). 
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this thesis, it would be well to describe briefly the salient procedural changes or 
clarifications resulting from the 1952 amendments. No attempt will be made to 
describe them all. A listing of the high points is enough to demonstrate the purpose 
and scope of the 1952 changes. , 

Sections 5 and 409 deal with the organization and functions of the Commission. 
Section 5* was amended by the 1952 Act so as to provide that the Commission should 
organize its staff into “integrated bureaus,” by function, including in each bureau 
such legal, engineering, accounting, and administrative personnel as may be necessary. 
For example, the “Broadcast Bureau” would handle radio, television, and related 
matters; the “Common Carrier” Bureau would handle telephone, telegraph and 
other common-carrier activities. Even prior to the adoption of the 1952 amend- 
ments, the Commission had, in fact, divided its staff into these functional bureaus; 
thus, the 1952 amendments merely codified this division." A new section 5(c) was 
added to the Act; it created a “review staff,” whose duties were to assist the Commis 
sion in cases of “adjudication which have been designated for hearing,” by pre- 
paring for commission use a compilation and summary of facts material to the 
exceptions and replies filed after an initial decision; the “review staff” also prepares, 
upon specific direction, final and interlocutory opinions, memoranda or orders, The 
“review staff” is expressly forbidden from “recommending” a decision to the Com- 
mission in any matter; it is set entirely apart from every other department; its mem- 
bers cannot consult with any other staff members; nor can any other member of 
the staff perform “review staff” functions. 

Section 409° was amended to supplement this “separation of functions.” It now 
requires that all adjudicatory hearings shall be conducted either by an examiner or 
by the full Commission, but not by one Commissioner. An initial decision must be 
prepared by the hearing officer, except in emergency circumstances. The examiner 
cannot consult any person, except on the record, on any fact or question of law in 
issue, even including another examiner; nor can he advise the Commission with 
regard to his initial decision. No persons who participated in the investigation or 
preparation of a given case, no member of the Office of the General Counsel, the 
Chief Engineer, or the Chief Accountant shall make any additional presentation 
in the case, except upon the record in open hearing. All of these provisions are 
directed towards separating with finality the prosecuting and judicial functions of the 
Commission. 

Section 309' of the Act was also extensively amended to make definite and certain 
the procedural steps involved in securing a license. The 1952 amendments were 
intended to set forth specifically “the procedural rights and remedies of those who 
oppose, as well as those who apply for, a new instrument of authorization.”* Section 

*66 Strat. 712, 47 U.S.C. § 155 (1952) 

®* Wall and Jacob, supra note 2, at 145. 

°66 Srat. 721, 47 U.S.C. § 409 (1952). 


766 Svat. 715, 47 U.S.C. § 309 (1952). 
* Committee on Interstate and Foreign Commerce, supra note 4, at 8. 
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309(b) now requires that before designation for hearing, the Commission must 
notify in writing the applicant and other known parties in interest as to why the 
grant cannot be made; the applicant can reply to this letter. If still unable to make 
the grant, the Commission shall designate the application for hearing and it must 
specify with “particularity” the matters in issue. Any “party in interest” is given 
the right to intervene in the proceeding. The hearing held thereafter shall be a 
“full” evidentiary hearing. 

A new subsection, section 309(c), established what is now referred to as the 
“protest” rule, whereby any grant made without hearing remains subject to “protest” 
or objection by any “party in interest” for a period of thirty days. If a “protest” is 
filed, it must set forth the facts showing “protestant” to be a “party in interest” and 
must specify with particularity the “facts, matters, and things relied upon” to show 
that the grant will not serve the public interest. If the Commission finds that the 
protest meets these requirements, it shall designate the application for hearing upon 
the issues set forth by the protestant, except where, after giving oral argument, the 
Commission finds no basis for setting aside the grant, even assuming the truth of the 
factual allegations in the protest. Pending final decision, the effectiveness of the 
grant »8 postponed, unless necessary to the maintenance of an existing service or 
unless the Commission affirmatively finds that the public interest requires that the 
grant remain in effect. 

Section 310(b)® of the Act, dealing with assignments and transfers of broadcast 
licenses, was amended s0 as to prohibit the so-called “Avco” procedure, whereby the 
Commission permitted any well-qualified bidder to apply for the frequency being 
sold, hence necessitating a hearing to determine which was the best-qualified buyer. 
The 1952 amendments expressly forbade this result. Here again, though, the “Avco” 
procedure had already been abandoned, prior to the adoption of this Act;'® the 
1952 amendments resulted only in forbidding its reintroduction. Section 312"! was 
amended so as to give the Commission the power to issue “cease and desist” orders, 
after notice and hearing. Thus, an additional administrative sanction, short of revoca- 
tion or failure to renew, was made available. Finally, the judicial review sections, 
sections 402(a) and* 402(b)'* were extensively revised so as to clarify existing law 
and make clear and certain rights on appeal. The court was also given the power 
to grant temporary relief and was given some supervisory power over Commission 
action after remand. 

This brief summary of the major procedural revisions’ indicates the intent 


of Congress to clarify the procedural rights of litigants and to guarantee a fairer hear- 


ing. As indicated before, it is believed that the 1952 amendments have not done 
the job expected. However, any criticism of the 1952 amendments, and the results 
thereunder, must be tempered by one important observation. During this past five 


°66 Srar. 716, 47 U.S.C. § 310(b) (1952) 

’” Committee on Interstate and Foreign Commerce, supra note 3, at 9 
"66 Srar. 716, 47 U.S.C. § 312 (1952) 

866 Svar. 719, 47 U.S.C. § 402 (1952). 
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year period, the Commission has been faced with a terrific workload. The major 
increase in workload has resulted from the processing of new television applications, 
which obviously would have strained any procedure, good or bad. Nevertheless, 
the 1952 amendments have contributed to the difficulties. ‘The stringent prehearing 
procedures of section 309(b), the hearing requirements of section 409, the inter- 
vention requirements of section 309(b), the protest provisions of section 309(c), the 
separation of functions provisions of section 5(c)—these and similar provisions 
enacted in 1952 certainly guarantee a full hearing in all conceivable adjudicatory pro 
ceedings. But with such procedures, substantial delay, expense, and occasional um 
fairness have been the inevitable result. 

Thirty-five percent of all broadcast applications are required to go through hearing. 
There is an average of two hearings each Commission workday.'* Some television 
cases have taken more than four years before final decision, from the time the applica- 
tions were filed. In “protest” cases under section 309(c), where the Act specifically 
directs the Commission to “expedite” consideration of the matters raised, hearings 
normally take more than a year. A lawyer today advises his client in a normal 
case likely to be designated for hearing that he should not expect final decision in less 
than two years-from the filing of his application, 

Is this substantial delay and expense, stemming in part from the 1952 procedural 
amendments, justified by the quality or fairness of the results? It is commonly 
believed that one principal advantage of administrative action is supposed to be its 
speed and flexibility of decision. It is perhaps better, from the point of view of the 
listening public, particularly in comparative hearings where a number of well- 
qualified applicants are competing, that there be a prompt result, rather than neces 
sarily the most just result. If these administrative advantages of speed and dispatch 
are to be sacrificed, has this loss been offset by the high quality of the end product? 
Here, again, the answer would seem to be “No.” And again the responsibility for 
the negative answer in some measure rests with the 1952 amendments, themselves. 
The “separation of functions” provisions have proved particularly troublesome (sec 
tions 5 and 409); the extensive procedural requirements, particularly the “protest” 
provisions, have contributed to a great deal of vacillation, poorly-reasoned opinions, 
and interminable litigation (section 309(c)). 

There is but one major criteria of effective administrative action left: have the 
1952 amendments contributed substantially towards fairer and more just decisions? 
It might well be argued that in the interest of absolute fairness to the private parties 
involved, the delay and loss of efficiency are worthwhile. During the hearings on the 
1952 amendments, Congress was impressed with the charges that applicants “have 


14 


not always had the most equitable judicial treatment. Prior to 1952, there had 


been considerable criticism of particular activities, practices, and excesses. But the 


system, as such, was not unfair. The 1952 amendments attempted to guarantee fair- 


18 FCC, Twenty-Seconp ANN. Rep. 8 (1956). 
** Committee on Interstate and Foreign Commerce, stipra note 4, at ¢ 
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ness, however, by describing in some detail the exact procedures the Commision 
had to follow and by taking from the Commission certain areas of administrative 
discretion. This attempt to legislate administrative morality has not been successful. 
The limitation on discretion does not necessarily improve the integrity of the process 
or the ability of the administrators. 

As will appear later, the “protest” provisions as originally enacted have placed 
the Commission in an administrative strait-jacket. The public’s interest in receiving 
greater service has been sacrificed, through loss of discretion, to the purely private 
interest of competitors secking delay and obstruction. This attempt to legislate 
with the public the principal loser. 


’ 


“fairness” has only led to a greater “unfairness,” 

So also the “separation of functions” provisions have not brought about any sub- 
stantially fairer results. All the separation provisions do is to separate, in adjudicatory 
matters, the Commission from most of its staff. Granted that staff members might 
become sufficiently powerful or persuasive as to bring about an improper exercise of 
influence, it is still questionable whether staff influence, as such, is a significant or 
present danger to a fair hearing on the record, 

The 1952 amendments have attempted to deal with one of the most difficult 
and delicate problems facing the administrative process—namely, how can the needs 
of the agency for consultation, advice, and information from all sources be accommo- 
dated to the need for a fair decision on the record in those situations where a record 
is required? The 1952 amendments dealing with internal separation have touched 
upon one minor aspect of this total problem. Influences and pressures are brought 
to bear. in Commission proceedings. There is no question of that."* Most of the 


pressures, however, originate from persons entirely outside the agency. The effective- 


‘ness of these pressures cannot, of course, be accurately evaluated. Whatever their 
effectiveness, and certainly there is some, they are contrary to the basic principle that 
in adjudicatory matters at least, the decision must be based solely on the record. 
More will be said about this later. But suffice it to say now, that where “separation 
of functions” is most needed—to defend against these pressures stemming from 
sources outside of the Commission—the 1952 amendments have had no applicability. 

The foregoing summary has pointed out the major respects in which the Com- 
munications Act Amendments, 1952, have not fulfilled the high hopes of their pro- 
ponents. There hereafter follows a more detailed documentation to support the 
basic thesis that efficiency and expedition have been sacrificed, with no appreciable 
improvement in fairness to the parties. 

I] 
SEPARATION OF FuNcTIONS 

The “separation of functions” provisions of sections 5(c) and 409 have already 

been briefly described in the introduction. The appropriate provisons are set forth 


8 Jaffe, The Scandal in TV Licensing, Harper's Magazine, Sept. 1957, p. 77. 
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below.’® A mere reading of these provisions demonstrates the extensive attempt 
made by Congress to insulate the staff from the Commissioners, themselves, and to 
limit the activities of the various staff members who participate at one stage or another 
in the adjudicatory hearing process. ‘The seven Commissioners and their personal 
professional assistants thus bear a tremendous burden. In practice, they simply can 
not do an adequate job. ‘The Commissioners are busy men. As of June 1957, more 
than 1,800,000 radio authorizations were outstanding, including 774 television authori 
zations and 3,238 standard broadcast authorizations. During the fiscal year ending 
June 30, 1957, more than 500,000 applications were filed—1g00 applications were 
filed each day, as well as innumerable pleadings, petitions and letters. On June 30, 
1957, there were 360 hearing cases pending." 

The problems requiring the personal attention of the Commissioners vary from 
the most routine administrative matter to the most complex rule-making proceeding. 
For example, in the case of the subscription television rule-making proposal, 25,000 
pleadings, letters, documents and cards were filed.'"* Obviously, with this heavy 
workload, there is a need for flexibility in the use of available manpower. Yet, the 
“separation of functions” provisions have not permitted this needed flexibility in 
adjudicatory proceedings. ‘Two glaring bottlenecks have developed—one with the 


1 Section 5(c) provides in pertinent part (66 Star. 712, 47 U.S.C, § 155 (1952)) 

The Commission shall establish a special staff of employees . . . which shall consist of such legal, 
engineering, accounting and other personnel as the Commission deems necessary. The review staff shall 
be directly responsible to the Commission and shall not be made a part of any bureau or divisional 
organization of the Commission... . [It] shall perform no duties or functions other than to assist 
the Commission, in cases of adjudication . . . which have been designated for hearing, by preparing a 
summary of the evidence presented at any such hearing, by preparing, after an initial decision but prior 
to oral argument, a compilation of the facts material to the exceptions and replies thereto . . . and by 
preparing for the Commission . . . without recommendations and in accordance with specific directions 
from the Commission . . . memoranda, opinions, decisions, and orders. The Commission shall not 
permit any employee who is not a member of the review staff to perform the duties and functions which 
are to be performed by the review staff... .” 
Sec. 409(c) provides in pertinent part (66 Srar. 721, 47 U.S.C. § gog (1952)) 


“§ gog(c)(1) In any case of adjudication . . . which has been designated for a hearing by the 


Commission, no examiner conducting or participating in the conduct of such hearing shall, except to the 
extent required for the disposition of ex parte matters as authorized by law, consult any person on 
any fact or question of law in issue, unless upon notice and opportunity for all parties to participate 

No Examiner conducting or participating in the conduct of any such hearing shall advise or consult with 
the Commission . . . or employee of the Commission . . . with respect to the initial decision in the 
case or with respect to exceptions taken. . 

“§ 409(c)(2) In any case of adjudication . . . which has been designated for a hearing by the 
Commission, no person who has participated in the presentation or preparation or preparation for 
presentation of such case before an examiner. ... and no member of the Office of the General Counsel, 
the Office of the Chief Engincer, or the Office of the Chief Accountant shall directly or indirectly 
make any additional presentation respecting such case, unless upon notice and opportunity for all parties 
to participate 

; yo9(c) (3) No person or persons engaged in the performance of investigative or prosecuting 
functions for the Commission, or in any litigation before any court in any case arising under this Act 
shall advise, consult, or participate in any case of adjudication . . . which has been designated for a 
hearing by the Commission, except as a witness or counsel in public proceedings.” 

TECC, Twenry-Timrp ANN. REP. 1, 3, 4, 21, 25, 125 (1957) 

aad & OM op. cit. supra note 13, at 100 
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Commissioners, themselves, since they must personally decide these various matters 
with little assistance, the other with the “review staff,” or what has been officially 
designated “Office of Opinions and Review.” This small and independent section 
has imposed upon it a tremendous paper workload. In every adjudicatory decision, 
large or small, interlocutory or final, a member of the “review staff” must thoroughly 
familiarize himself with all aspects of the case and write a complete and accurate 
summary of all relevant evidence and material points involved. Then he must write 
the final decision after instructions by the Commission, 

It is believed that in matters as important and complex as the adjudicatory cases, 
the Commission should have available the best internal counseling and assistance 
possible from as many sources as possible, consistent with basic principles of ad- 
ministrative fairness as set forth in section five of the Administrative Procedure Act of 
1946.’ As has been mentioned before “separation of functions” within the agency 
is simply one aspect of the general goal of guaranteeing in adjudicatory matters a 
decision based upon a record made in open hearing. The difficulty arises in accom- 
modating this basic goal to the over-all needs, functions, and status of the independent 
regulatory agency. In the case of broadcasting, the Commission is dealing with a 
dynamic growth industry of tremendous potential. A television or radio franchise 
can be tremendously valuable.”” So also, the common carrier and industrial uses of 
radio, as yet in their infancy, already involve multi-million dollar investments. Both 
radio and television have an unequalled ability to bring entertainment, education, 
and information to the public. This potential for influence and financial gain has 
not been overlooked by the astute business, entertainment, and educational interests. 

All of these interests are clamoring for a share of the spectrum. The pressures, 
therefore, upon the Commission are intense. In almost all cases, the pressures 
emanate from sources outside the Commission. These outside pressures exist whether 
or not the matter at issue concerns administrative processing, rule-making or adjudi- 
cation. It is asking too much, in our present administrative scheme, to expect admin- 
istrators to resist or ignore these pressures entirely. The Commission has admin- 
istrative and rule-making functions in which interested parties are encouraged to 
confer and consult with the Commission so that it can better appreciate the needs 
and interests of the business it is regulating. Hence, the habit of direct consultation 
by interested parties is part of the process and is well-established.*! 

Also, the Commission is an agency of the Congress. Though an independent 


regulatory agency, it is still directly responsible for the implementation of congres- 


1 6 Srav. 239 (1946), 5 U.S.C. § 1004 (1952). 

*° During 1957, Station WNEW (AM), New York, N. Y., sold for $5,160,800, in 1955, Station 
WDTV (TV), Pittsburgh, Pa., sold for $9,750,000, Sec FCC, op, cit. supra note 17, at 124. 

*' See Van Curler Broadcasting Corp. v. United States, 236 F.2d 727, 731 (D.C. Cir. 1956), where 
the Court of Appeals condoned the practice of consulting with the Commission, ex parte, so long as not 
connected to specific docketed rule-making proceedings. Even in adjudicatory comparative hearings, the 
process of judgment and selection rests on informed discretion and experience, not readily apparent from 
a mere study of the record. See Pinellas Broadcasting Co, y. FCC, 230 F.2d 204, 206 (D.C. Cir. 


1956). 
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sional policy. At any time, Congress can limit appropriations, thus limiting personnel 
and activities, or enact substantive legislation dictating policy and procedures. Because 
Congress is charged with the responsibility of appropriating money for these agencies 
and supervising their activities, individual congressmen are besieged with requests 
and demands for the adoption of a certain policy, or the deletion of certain powers, 
or the grant of a particular permit or privilege. As might be expected, congressmen 
have been quick to respond to the pleas of their constituents, as well as to recognize 
an occasional political “issue” upon which they can capitalize. There have been in- 
terminable congressional investigations of the Commission.** In 1956, there were at 
least 14 separate congressional committees or subcommittees probing the affairs of the 
Commission.** Even where matters were pending at the Commission in formal 
docketed proceedings, congressional committees or individual congressmen held hear- 
ings and issued reports urging the Commission to adopt a certain, often highly con- 
troversial, solution.** 

Other influences brought to bear are not so open or brazen. But they do, in fact, 
occur, and they occur outside the formal record. The habit of consultation by con- 
gressmen, members of the executive departments and interested parties is, thus, well 
established, if not inherent in the system. Obviously, this habit of consultation in- 
evitably is sometimes brought to bear in specific adjudicatory proceedings. The habit 
of consultation, once established, is not easily broken. 

The 1952 amendments have not changed this situation. They Aave insulated the 
Commission from its own staff and established elaborate hearing procedures, but the 
amendments have not insulated the Commission in adjudicatory proceedings from 
Congress, the executive, or the public. Lack of fairness—if by what we mean pres 
sures brought to bear dehors the record—still persists. Justification for a serious 
reappraisal of our system is certainly present today, but it is not the purpose of this 
article to do more than state the facts as they exist. The facts are that “separation 
of functions” as found in the 1952 amendments do not reach the source of the most 


serious, threats to a decision based on the record. Yet, the amendments do result 
in a serious loss of administrative flexibility, efficiency, and expedition. 

The basic principles of separation of functions must be observed in any fair 
administrative adjudicatory process. The investigating and prosecuting functions of 
the Commission should be entirely separated from the decisional processes. To this 


extent, a separation of personnel and departments is both necessary and desirable. 


*? The Commission estimates that in the fiscal year 1956, it devoted 31% man-years in preparation for 
and attendance at congressional hearings. See FCC, op. cit. supra note 14, at 7-4 

** Broadcasting-Telecasting Magazine, December 31, 1956, p. 42; id., July 30, 1956, p. 46. 

**For example, while a final television decision was pending, word spread that a subsidiary of 
National Airlines would be favored; three senators wrote the Commission raising policy questions regarding 
propriety of grant to a certified airline. Broadcasting-Telecasting Magazine, Jan. 2%, 1957, p. 50. And 
in the summer of 1956, while highly controversial rule-making proceedings were pending affecting 
specific cases in thirteen markets, an Interim Report was issued by a majority of the Senate Commiuttec 
on Interstate and Foreign Commerce, urging the adoption of a particular solution. See Committee on 
Interstate and Foreign Commerce, Interim Report, The Television Inquiry, 8. Ree. No. 2769, 4th 


Cong., 2d Sess. 8-11 (1956). 
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The examiners must be independent and must function purely as judges. Actually, 
_ this separation has been accomplished at the Commission without the benefit of the 
1952 amendments. The Administrative Procedure Act” helps to guarantee this re- 
sult. A separate “Office of Hearing Examiners” is established. ‘The Commission 
is now divided into functional bureaus, one of which is the “Broadcast Bureau.” 
Its responsibility is to process broadcast applications, check complaints, investigate 
violations, draft proposed broadcast rules and regulations, and, finally, to participate as 
a “party” in any formal hearings designated by the Commission. The Broadcast 
Bureau may be considered an administrative “district attorney’s office.” On the 
other hand, the General Counsel’s Office, the Chief Engineer, and the Office of 
Opinions and Review are entirely separate from the Broadcast Bureau, and they have 
no prosecuting functions at all. Thus, there is an effective separation of functions, 
organizationally speaking, without regard to the detailed and specific requirements 
of the 1952 amendments. 

Fortunately, efforts are being made by the Commission and others, looking 
towards a re-evaluation of the internal separation of functions provisidils as they now 
exist. Legislative proposals are being prepared which will permit the Commission 
greater discretion to consult with key staff officers when these persons are not en- 
gaged in investigating or prosecuting functions.”® It is believed that legislative ap- 
proval of these changes is in order. After all, a sense of “judiciousness” and basic 
integrity cannot be legislated. A really effective “separation of functions” will result 
from acceptance of basic principles of fairness, leaving the detailed implementation 


to informed and honest administrators. 
Ill 


Section 309 (c) “Protest” 


None of the 1952 amendments have caused so much difficulty and delay and so 
much dissatisfaction as the “protest” provisions of section 309(c). As originally 
Aracted in 1952, section 309(c) of the Act reads as follows:?7 


(c) When any instrument of authorization is granted by the Commission without a 
hearing as provided in subsection (a) hereof, such grant shall remain subject to protest 
as hereinafter provided for a period of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed to such grant and request a hearing 
on said application so granted. Any protest so filed shall contain such allegations of fact 
as will show the protestant to be a party in interest and shall specify with particularity the 
facts, matters and things relied upon, but shall not include issues or allegations phrased 
generally. The Commission shall within fifteen days from the date of the filing of such 
protest, enter findings as to whether such protest meets the foregoing requirements and 
if it so finds the application involved shall be set for hearing upon the issues set forth in 
said protest, together with such further specific issues, if any, as may be prescribed by the 

2560 Srav. 237-44 (1946), 5 U.S.C, §§ roor-11 (1952). 

2° RCC, op. cit. supra note 13, at 24; id., Twenty-First ANN, Rep. 18 (1955). 

2766 Srar. 715, 47 USC. § 309(c) (1952). The 1952 amendments gave the Commission only 
15 days to act on a protest. This was extended to 30 days in 1954. 68 Stat. 35 (1954), 47 U.S.C. 
§ 309¢ (Supp. IIT, 1956). 
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Commission. In any hearing subsequently held upon such application all issues specified 
by the Commission shall be tried in the same manner provided in subsection (b) hereof, 
but with respect to all issues set forth in the protest and not specifically adopted by the 
Commission, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by the Commission and pending hear 
ing and decision the effective date of the Commission’s action to which protest is made 
shall be postponed to the effective date of the Commission’s decision after hearing, unless 
the authorization involved is necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize the applicant to utilize the facilities 
or authorization in question pending the Commission’s decision after hearing. 


This was a highly controversial section, even when placed in the 1952 law. Legislative 
history is replete with statements by official spokesmen for the Commission that 


protests by persons with an economic interest will burden the Commission's processes 
and delay the advent of new radio and television service.” Yet, still Congress 
passed the new bill. 

It is important, therefore, to determine what this new section was originally in 
tended to accomplish. This subsection applies only to grants made without hearing, 
pursuant to section 309(a). Any objections made by outside parties to the grant of a 
proposed application were considered by the Commission at the time it made its 
grant. History had shown that in situations like this, even though the Commission’s 
Rules prior to 1952 permitted the filing of a protest, and even though section 405 of 
the Act permitted reconsideration and rehearisig, in fact the Commission was very 
lax and dilatory in its consideration of the objections by outsiders. Considerable 
periods of time would pass before the objections were considered; in the meantime 
the station whose authorization was being protested had completed construction and 
was on the air. This, of course, vitiated the effectiveness of the objections. Furthes 
more, acceptance or not of the objections rested solely within the discretion of the 
Commission. Its disposition was usually by summary order, with almost no discus 
sion of the errors urged. 

The new section 309(c) was designed to make “definite and certain the pro 
cedural rights and remedies” of objectors to the grants, as well as the applicants them 
selves. ‘The section gave to any person who has the right to challenge the propriety 
of the grant by appeal to the courts the preliminary right to complain first to the 
agency, and his complaint had to be acted upon within 30 days. The section pro 
vided that if a person shows himself to be a “party in interest” and if he set forth 
his objections “with particularity,” then he was entitled not only to a hearing on his 
objections, but also to a stay of the effectiveness of the grant, except in those cases 


where the grant was necessary to the “maintenance or conduct of an existing 
i > 
service, 
* See, e.., Hearings before a Subcommittee of the Senate Committee on Interstate and Pore 
Commerce on S. 1973, ¥ist Cong., tst Se 17, 34 (1949); Hearings before the House Committee on 
Interstate and Foreien Commerce on 8. 658, 82d Cong, rst * hig (1951 Committee on In tate 


and Foreign Commerce, supra note 3, at 4 
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In most cases where the protest was granted, the new authorization was stopped 
dead in its tracks. This was so, regardless of the likelihood of eventual success on 
the merits, regardless of the need for the new service, and regardless of the motives 
or purpose of the protesting party. The party most likely to suffer economic injury 
was the direct competitor of the new station in the market or area involved. It 
becomes obvious that a tremendously potent weapon was available to existing stations 
secking to preserve the status quo, to limit competition, or at least to delay competi- 
tion for as long as possible. Thus, section 309(c), almost as if by intent, became 
a tool for existing competitors seeking to prevent or delay new competition. 

To appreciate the significance of this, it is necessary to understand a basic prin- 
ciple of communications law as set forth in the landmark case, FCC v. Sanders Bros. 
Radio Station™ In the Sanders decision, the sole existing station in the community 
objected to the grant of a new second station, claiming there was insufficient adver- 
tising revenue to support both stations. The Commission refused to consider this 
factor, holding that economic injury to an existing station was not grounds for 
refusing to license a newcomer. The Commission also argued that since the existing 
station could not assert economic injury to itself as a grounds for denying a license, 
it had no standing to appeal stemming from this economic injury. Absence of right, 
it was argued, implies absence of remedy. 

The Supreme Court established two principles in its decision. First, the Court 
held that resulting economic injury to a rival station “is not in and of itself, and 
apart from considerations of public convenience, interest, or necessity, an element the 
petitioner must weigh and as to which it must make findings in passing on an 
application for a broadcast license." Second, despite the Commission’s claim 
that “absence of right implies absence of remedy,” the Court held that the Act still 
confers upon persons “likely to be financially injured” by the grant the right to 
prosecute an appeal. 

Thus, in communications law, there is the curious but well-established principle 
that an existing station likely to be economically injured has the right to object to a 
new grant; yet, the existing station cannot assert its own economic injury as a sub- 
stantive reason for denying the new grant. It must find other reasons why the 
grant is improper. It is this limited principle of “standing” which has been the 
foundation for almost every protest filed during the past five years. Two principal 
difficulties have developed. In the first place, competitors who obviously had “stand- 


ing” began to utilize section 309(c) as a delaying device, upon the flimsiest pretext 


and without any real substance to their case. Second, the Commission, itself, at- 
tempting to defend against this type of flimsy protest, went way too far in frustrating 
the procedural remedies available under section 309(c). Needless to say, its efforts 
caused only further litigation, delay, expense, and frustration. 

There are four areas where the Commission’s overzealous attempts to limit 
the protest provisions have caused serious problems: 


*° 409 U.S. 470 (1940). °° ld. at 473. 
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(1) Defining who are “parties in interest, entitled to ‘protest’ ”’; 

(2) Defining the degree of “particularity and specificity” necessary to state, in the 
protest, an adequate showing of irregularity or illegality; 

(3) Defining the nature and extent of the protest hearing; and 

(4) Determining whether to issue a “stay” of the grant where the protest is set 
for hearing. 

The most troublesome issue has been that of defining who is a “party in interest.” 
Legislative history was presumably very clear on this, for the senate report said:™ 
‘(Parties in interest’ because of electrical interference are fixed and defined by the 
Supreme Court decision in the KOA case (319 U.S. 239) and the Commission’s rules and 
regulations; ‘parties in interest’ from an economic standpoint are defined by the Supreme 
Court decision in the Sanders case (309 U.S. 470). 

Significantly, section 309(c) is not needed where the “protestant” bases his claim 
upon objectionable interference. The Supreme Court in FCC v. NBC (KOA),®? had 
already ruled that if objectionable interference is caused to an existing station, the 
station’s license is, in effect, being modified and a hearing is necessary. The present 
section 316 of the Act expressly covers modification cases and provides much more 
effective procedural protections for a station whose license is being modified than 
does section 309(c).** Therefore, the only important application of section 309(c) 
is to cases where the protestant’s claim to standing is based on economic injury. 

The Commission decided in the beginning that one effective way to cut down the 
applicability of the protest provisions was simply to define narrowly the class of 


persons entitled to invoke that section. Indeed, one of the very earliest decisions de 
cided that an existing radio station could not protest the grant of a new television 
station, since they were not in direct competition.** ‘The loser immediately appealed; 


while the appeal was pending, the Commission reversed itself and agreed to let the 


protest lie.*° 


Another early case involved two stations 330 miles apart. Obviously, the stations 
were not competitors, but the grant of improved facilities to one caused interference 
to a large part of the other's service area, though outside the area entitled to pro 
tection. The station losing service claimed that it sold advertising based on the 
tremendous area it covered. Thus, the loss of service area would make the station 
less attractive to advertisers, The Commission refused to find standing on these 
facts.“ However, on appeal, the court of appeals held that the station losing service 
was a party in interest to the grant and that there was a satisfactory showing of “a 
likelihood of injury” within a meaning of the Sanders case.™ 


** Committee on Interstate and Foreign Commerce, supra note 3, at 8 

82 319 US. 239 (1943). °° 66 Srat. 717, 47 U.S.C. § 316 (1952) 

** Versluis Radio and Television, 9 Pike & Fiscurr Rapio Reo. 104 (1953) [hereinafter cited as 
RR”) 


*° 9 R.R. 102 (1953). Other cases reaffirmed this. See, ¢.g., T. BE. Allen & Sons, a R.R. 197 (1954) 
Salinas Broadcasting Corp., 9 R.R. 192 (1953). 
** Alvarado Broadcasting Co. (KOAT), 10 R.R. 382a (1954). 


*7 Metropolitan Television Co. v. United States, 221 F.2d 879 (D.C. Cir. 1955) 
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The Commission has permitted protests by newspapers to the grant of a new tele- 


vision station’ and to the renewal of a standard broadcast license,*® on the theory 


) . ee 
that both newspapers and radio or television are competing for the local advertising 


dollar. The Commission was not so liberal in the case of W. Wright Esch? In 
this case, the protestants objected to the approval of an assignment of license, alleging 
that they had an option agreement with the licensee to purchase the radio station but 
that instead the licensee sold the station to a third party. The protestants stated 
that they were suing the licensee in the state courts to enforce the option contract, but 
that if the Commission approved the assignment, their contractual rights would be 
impaired, The Commission held that the protestants had no standing. On appeal, 
the court of appeals reversed, finding that this contractual right gave protestants a 
sufficient “interest” in the assignment so as to qualify them as “parties in interest.”" 

The Commission was not to be outdone, though. The state trial court at a later 
date decided that the option contract was not enforceable; the protestants appealed this 
decision to a higher state court. While the appeal was pending, the parties to the 
transfer filed a petition for reconsideration before the Commission. The Commis- 
sion thereupon dismissed the protest.** ‘The Commission held that since the claim to 
standing rested on the alleged contractual rights which the trial court had now found 
to be unenforceable, the protestants no longer had standing. It would seem that 
since an appeal from the trial court was pending, the Commission’s action is unduly 
restrictive.” 

The Commission has consistently held that mere applicants do not have standing 
to protest the grant of another pending application."* These decisions follow an 
earlier court of appeals decision in Mansfield Journal Company v. FCC” On oc 
casion, however, the court of appeals has approved objections in the nature of a protest 
brought by applicants. For example, in McClatchy Broadcasting Co. v. FCC," on re 
hearing, the court permitted an unsuccessful comparative applicant in a television case, 
while its appeal was pending, to “protest” a modification of construction permit of the 
successful applicant in the comparative case. The court thought the grant of the 
modification application substantially changed the successful applicant’s original 
proposal, thereby prejudicing the unsuccessful applicant. 

One test the Commission has used, with varying success, to limit the class of 
persons entitled to be considered “parties in interest” is its “new injury” test, 1.e., the 
Commission requires that the protestant show likelihood of economic injury stem- 
ming solely and directly from the particular action being protested. For example, 
where an applicant files an application for additional time to construct its station, the 

""Ohio Valley Broadcasting Corp., 10 R.R, 452 (1954). 

* Richland (WMAN), 13 R.R. 113 (1955). *9 to RR. 1250b (1955) 

*' Gramik v. FCC, 234 F.2d 682 (D.C. Cir. 1956). 

*PW> Wright Esch, 14 R.R. 1165 (1957) 


** The protestants have appealed the decision. Granik v, FCC, Case Nos. 13730 and 13731 
“Tans Lansdown (KRKS), 14 R.R. 488 (1956); Central City-Greenville Broadcasting Co. (WNTA), 


R.R. 484 (1954) 
“8193 P.od 646 (D.C. Cir. 1949) *° 13 RR. 2072 (1956). 
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Commission has held that no protest will lie.” It claims that Congress did not 
intend to allow protests to later Commission actions which do not change the 


competitive situation from that present at the time of the original grant.” There 
may be some justification for this, since an application for extension of time 
does not change in a material way the actual proposals which were approved at the 
time of the original grant. But what about the situation where the application for 
modification of permit actually changes substantially some of the legal, technical, 
financial, or other aspects of the operation? 

This problem arose in the case of Midwest Televiston.” Here, the applicant pro 
posed to change its transmitter site so as to place a substantially better technica! 
service over protestant’s city. The protestant objected to this move, claiming that 
this would cause more direct competition with its own station than under the prior 
grant. Despite some doubts, the Commission found that the protestant was a party 
in interest because the move in transmitter location substantially changed the com 
petitive situation. This decision seems clearly correct, since, in effect, protestant was 
being faced with a new competitor.”° 

Yet, in other cases, where the factual situations are hard to distinguish, the Com 
mission has refused to find a new competitive injury and has denied standing.”' In 
Spartan Radiocasting Company,” the applicant proposed a new location for its 
transmitter 25 miles away from its original site and five miles from the protestant’s 
city. The protestant claimed not only would this new location increase the compe 
tition between the stations, but also the new transmitter site would enable the appli 
cant to obtain a network affiliation not otherwise available to it. The Commission 
held that protestant had no standing because there was no fundamental change in 
the basic competitive situation, it being speculative as to whether the move would 
cause new injury from that the protestants would have suffered under the original 
grant. ‘The protestants appealed this decision, claiming that a showing of “new 
injury” was not necessary under section 309(c), and also, even if it was necessary, a 
sufficient showing had been made. The court of appeals did not decide the validity of 
the Commission’s new injury test. It did decide, however, that a sufficient showing 
of new injury had been made on the facts, namely, the protestants’ allegation that 
only by moving to the new location could the applicant obtain a network affiliation.” 

The Commission also tried to apply the “new injury” test to cases involving the 
sale of broadcast stations, so as to deny standing. In the case of Leo Howard,” a 

*" Channel 16 of Rhode Island, 10 R.R. 377 (1954) 

*“For example, § 319(c) of the Act expressly exempts license grants from protests, 66 Srar. 718, 47 
U.S.C. § 319(c) (1952), because a license follows almost automatically from the grant of an original 
constriction permit, which 1s subject to protest. Committee on Interstate and Foreign Commerce supra 
note 2, at if 

*°9 R.R. 611 (1953). 

°° Cf. Gulf Television Co., 11 R.R. 460 (1954); Van Curler Broadcasting Corp., 11 RR. 215 

*' See, e.g., Southwestern Publishing Co., 11 R.R. 466 (1954) 

*8 10 R.R. 281, 287 (1954). 


*® Greenville Television Co. v. FCC, 221 F.2d 870 (D.C. Cir. 1955) 
**9 RR. 359 (1953) 
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radio station protested the assignment of a construction permit of its competitor. 
The new station had not, ia fact, been built; a construction permit only was being 
assigned. ‘The Commission concluded that since the protestant had not protested 
the original grant to the assignor, it could not protest the assignment since no new 
injury would be caused. The court of appeals, however, rejected this argument.” 
The court held that the Act expressly permitted the protest of assignments and trans. 
fers. As long as the station protesting was an existing competitor, its rights to protest 
did not depend on whether new or different injury would be caused. 

The court, however, did not expressly reject the “new injury” test. Later, the 


“ 


Commission once again applied its “new injury” test in a transfer case, James 
Robert Meachem. 


petitor’s radio and television station to a large corporation. ‘The Commission held 


Here, a television permittee protested the transfer of its com- 


that the protestant had no standing. It attempted to distinguish the Camden decision 
by claiming that Camden dealt with the transfer of a station which was not yet on 
the air; thus, the protestant would be suffering a new injury when the assigned 


station took the air. This attempted distinction is clearly erroneous, since the court 


of appeals decision was simply based on the proposition that the Act expressly per- 
PI ply proj ) 


mits protests of transfers and assignments. Nevertheless, the Meachem case was 
never appealed and, thus, it still stands as precedent. 

It is believed that when the “new injury” test is presented squarely to the court, 
it will be rejected. Any authorization results in a permission to construct. or 
operate. From a_ purely technical point of view, “new injury” is established 
each time the applicant actually commences construction or operation under the 
new authorization. Thus, the “new injury” test is not really helpful. A more 
appropriate analysis would look to the nature of the objections raised. If the ob- 
jections should have been raised, or could have been rais€d, within 30 days from 
the grant of the original construction permit, then any rights to raise such objections 
expire with the passage of the 30-day protest period. However, where the objections 
raised by the protestant concern only the actual new authorization, or concern facts 
only coming to protestant’s attention at the time of new grant, the protestant could 
not have made those objections known prior to the actual new application in issue. 
In those cases the protest should lie so long as the protestant meets the normal tests of 
a “party in interest.”°7 

From the foregoing, it can be seen that in most cases, the Commission has at- 
tempted to restrict the applicability of the “party in interest” concept, whereas the 
Court of Appeals for the District of Columbia has developed a rather liberal and 
pragmatic test. It is enough that a potential for economic injury is present without 

*® Camden Radio v. FCC, 220 F.2d 191 (D.C. Cir. 1954) 

"* 12 R.R. 1427 (1955). 

®’ Sometimes meeting the test of a “party in interest’ involves disputed issues of fact. One solution 
adopted by the Commission has been to grant the protest, but include the issue of “standing” as one of 


the hearing issues. Prairie Broadcasting Co. (WPRE), 14 R.R. 520(g2) (1956). Bat ef. United Broad 
casting Co. (KEEN), 13 R.R. 1309 (1956); Q Broadcasting Co., 14 R.R. 1168 (1957). 
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regard to the express details of how the injury will occur or the degree to which it 
will occur. This view by the court seems eminently proper in light of the clear 


language of the section and the intention of Congress. Despite the evils of the 


protest section, the Commission’s attempt to limit its applicability is not the solution, 


The Commission has attempted in still another way to limit the effectiveness of 
section 309(c). The section expressly requires that the protestant “specify with 
particularity the facts, matters, and things relied upon” to show that the grant would 
not serve the public interest. The Commission has required protestants to plead their 
entire case in considerable detail. As might be expected, this attempt to impose a 
strict standard of particularity has led the Commission into the “never-never land” 
of pleading, reminiscent of the early common law problems of defining an adequate 
cause of action. 

In a very early case under the new section 309(c), the Commission set forth the 


following test :°* 


A protestant must do something more than set forth in his protests vague, non-specific, con 
clusionary arguments; he must allege those facts upon which his conclusion as to the 
impropriety of the Commission’s grant without a hearing are predicated. .. . they (the 
‘ facts alleged) must be concrete, basic facts. 


With this genera] statement, one cannot quarrel. Certainly, if the protestant claims 
that a particular grant should not stand, then he should be able to set forth why this 
is so, in sufficient detail to demonstrate the substantial nature of his charges. The 
difficulty has been applying this general test to the particular cases." The Com 
mission, itself, has vacillated back and forth. 

For example, several years after having made the statement quoted above, and 
after having denied a number of protests which were presumably defective by that 
test, the Commission, in Coos County Broadcasters,’ permitted a protest to stand 
even though it conceded that the matters alleged in the protest were entirely vague 
and general. The Commission decided that the protest was not frivolous or sham 
and that there was a “not insubstantial possibility” that a hearing might reveal merit 
to the protestant’s claim. This relaxation of the standard may have reflected, how 
ever, a deference to the court of appeals, for, as might be expected, the court has 
stepped into this matter on several occasions. 


61 


In Federal Broadcasting System, Inc. v. FCC," the court set forth what is now 


the accepted test of particularity: 


| The protestant must] show in some detail the factual basis of his grievances. Generalized 
objections are obviously insufficient under the statute without some specification of events 
and circumstances. But neither are we to measure the requirement of Section 309(c) by 
the technicalities of pleading formerly applicable in civil litigation, What is required is 


**T. FE. Allen and Sons, 9 R.R. 590a, 594 (1953). See also Patroon Broadcasting Co., 9 R.R. 648 
(1953). 

** See eg., Hyman Rosenblum, 11 R.R. 826 (1954). 

53 R.R. 625 (1956). 


* 225 F.zd 560, 563 (D.C. Cir. 1955), cert. denied, 450 U.S. 923 (1955) 
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merely an articulated statement of some fact or situation which would tend to show, if 
established at a hearing, that the grant of the license contravened public interest. . . . 


| Footnotes omitted. | 


In a later case, Federal Broadcasting System, Inc. v. FCC," the court apparently even 
went further in permitting the protest to stand, despite the lack of particularity. The 
court said: 

Only if it is clear from the face of the protest, taking all the protestant’s allegations as true, 


that there is no real merit in protestant’s position or substantial possibility that a hearing 
will reveal merit, should the protest be rejected without a hearing. 


Despite the liberal judicial interpretation, the Commission continues to insist that 
there must be allegations of basic fact not based on surmise or speculation.’ This 
insistence upon a detailed showing of basic facts will continue to cause doubt and 
difficulty in future cases. 

Sull another fundamental problem has arisen in the administration of section 
309(c), namely, that of defining the nature or scope of the hearing to be granted 
where the Commission grants the protest. The Act itself, as enacted in 1952, gave 
no particular insight into this problem. As expected, from the very beginning, the 
Commission tried to limit the scope of the hearing. In T. FE. Allen and Sons, the 
Commission ordered an oral argument en banc only. The Commission pointed out 
that there were no disputed issues of fact and concluded that oral argument suffices 
where questions of law and policy only are involved. 

In Ohio Valley Broadcasting Corp.,’ this principle was extended substantially. 


In that case, the Commission also permitted oral argument only. However, not only 


were questions of law and policy involved, but also, one issue, that of concentration of 


control, concerned facts about which the parties were in disagreement. The Com- 
mission said it would assume the truth of the facts alleged by protestant as if on 
demurrer. During this same period of time, the Commission became plagued with 
the so-called “economic injury protests,” namely, protests filed by existing stations 
claiming that their particular market could not support a new station and that this 
financial inability of the market to support the newcomer was itself a reason for 
denying the grant. When this problem first came up, the Commission decided that 
oral argument only would suffice because this question involved a legal interpreta- 
tion of the Sanders case, with factual allegations of secondary significance only.% 

However, the court of appeals in the case of Clarksburg Publishing Co. v. FCC," 


brought an end to this type of summary oral argument, as if on demurrer. The 


** 531 F.2d 246, 250 (D.C. Cir. 1956). 
ce, og., WMIE-TV, 11 R.R. 1091 (1955); Richland (WMAN), 13 R.R. 113 (1955); Lebanon 
Broadcasting Co., 13 R.R. 388a (1956) 

°* Supra note §%, at 594a 


* io R.R. 500 (1954). 
*? American Southern Broadcasters (WPWR), 11 R.R. 1054 (1955); Radio Tifton (WTIF), 11 R.R 


1167 (1985); Iredell Broadcasting Co., 12 R.R. 573 (1955); Southeastern Enterprises (WCLE), 12 R.R. 


45 ¢ 


578 (1955). 
°T 525 F.ad 511 (D.C. Cir. 1955). 
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Clarksburg case was an appeal from the earlier Ohio Valley case. This case involved 
problems concerning the Multiple Ownership Rules, concentration of control and 
diversification of the media of communication, and policies regarding the settlement 
of comparative cases. The Commission had permitted oral argument only on these 
matters. The court squarely held that the denial “rested on a seriously inadequate 
record.”** In a very sharp and critical opinion, the Commission was severely criti 
cized for its handling of these protest cases, the court stating, “however unwittingly, 
the Commission seems to have assumed the defense of its grant, rather than the 
public interest, as its primary role in the proceedings.” Section 309(c), according 


to the court, contemplates an evidentiary hearing where there are unresolved factual 


issues, and more important, the Commission’s inquiry should not be limited to the 
facts alleged in the protest where the Commission has reason to believe that a full 
evidentiary hearing may develop other relevant information not possessed by the 
protestant.’” Faced with the strong language of the court in the Clarksburg decision, 


the Commission reversed its field and decided that the demurrer-type approach was 
inappropriate. It first ordered full evidentiary hearings in the economic-injury 
protests, finding that the legal and policy questions involved could best be determined 
after factual evidence was fully adduced.”’ It took an amendment to section 309(c), 
however, to bring any real clarity into the law on this point. 

By 1955, the public, the bar, and the Commission were becoming totally dis 
satisfied with the harshness and unfairness of the protest section. In the summer 
of 1955, the Commission sent to Congress a proposed amendment to section 309(c). 
In the letter to the Congress recommending a change in the Act, the then Chairman 


George C. McConnaughey stated :” 


The objective of the proposed legislation is to clarify the so-called “protest rule” contained 
in Section 309(c) which was incorporated into the Communications Act by the Communi 
cations Act Amendments, 1952, 66 Stat. 711 so as to obviate the use of the new procedure 
as a device for delaying radio stations grants which are in the public interest, while at 
the same time retaining the rules’ primary objective of providing interested parties with 
a means by which they may bring to the Commission’s attention bona fide questions 


concerning grants made without hearing. 


There are three principal means by which the new amendment improved the 


1952 law. First, the new amendment eliminates the necessity for holding full 


evidentiary hearings where the facts, even if proved, would not constitute grounds 
for setting aside the grant, the Commission now has the express power to treat pro 


tests, where appropriate, as if on demurrer, granting oral argument only. Second, 


8 225 F.2d at §13. 

** Id. at 515. 

Even if a totally new basis for denying a grant arises other than that stated in the 
FCC, 237 F.2d 567 (D.C. Cir. 1956) 


protest the 


Commission must refuse to reinstate the grant. Hall vy 
™ Radio Tifton (WTIF), 12 R.R. 675 (1955). 
7, RR. @10:1100 (1955) Commissioner John ¢ Doerfer, the present Chairman, 

“accomplishes no useful pur 


attached 


separate views requesting that the section be repealed entirely, claiming it 


pose.” bid 
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the Commission was given some discretion to keep in effect the authorization being 
protested where the Commission finds that “the public interest requires that the 
grant remain in effect.” Third, the new bill gives authority to the Commission to 
redraft or rephrase issues urged by the protestant. The bill passed the House and 
the Senate and became law January 20, 1956." 

In some cases, the new law has been a great improvement. It has been helpful 
in those cases where an oral argument suffices to develop all relevant matters. The 
Commission commonly now uses this quick hearing rather than the full evidentiary 
hearing."* The new section has also been helpful in many cases of initial licensing. 


e 
Under the old provision, a competitor could invoke the mandatory stay provision 


so as to delay new competition, the only exception being where the grant was neces- 
sary to the maintenance of an existing service.” This, however, was a rare situation. 

Now the Commission has the power to permit the grant being protested to remain 
in effect if it finds affirmatively that the public interest requires it. For example, in 


© the Commission refused to stay the grant of a third 


Coos County Broadcasters, 
station in the market, though granting the protest. It refused a stay, because the 
grantee proposed to operate the first independent station in the market, and also be- 
cause a study of the allegations in the protest indicated that there was little likelihood 
that the protestants would prevail on the merits of their protest. Without their stay, 
the protestants immediately dismissed their protest, since they could no longer delay 
the new service; the grantee got on with the business of providing a needed service 
to this community at a much earlier date than would have been possible under the 
old act. In other words, where a new authorization is involved and where it will 
bring a needed service to the community, there is a good possibility that the stay 
will not issue."’ If it cannot obtain a stay, the existing station is less likely to continue 
the protest hearing. In any event, at least the Commission now has some discretion. 

The major problem remaining in so far as stays are concerned, is whether transfer 
and assignment grants will be stayed upon protest. Certainly, it will prove difficult 
to avoid the stay upon the grant of a protest. After all, the transferor or assignor 
has been operating the station; except upon a most unusual showing, it can pre 
sumably continue to operate. Therefore, it is difficult for the Commission to find 
a compelling reason why the public needs the service from the transferee as opposed 
to service from the transferor. In some cases, it has been done;** but in most cases, 
the stay has issued.”* Thus, in the typical assignment or transfer case, the new 


™ 90 Srav. 3, 47 U.S.C. §309(c) (Supp. IV, 1957) 

™ Sce, e.g., Kaiser Hawaiian Village Radio (KHVH), 15 R.R. 76 (1957). 

™ Van Curler Broadcasting Corp. v. FCC, 225 F.2d 23 (D.C. Cir. 1955) 

7 13 RR. 626 (1956). 

pi See, ¢.g., Wrather-Alvarez Broadcasting, 14 R.R. 754 (1956). It there is already adequate service 
to the area, then, of course, the stay will issue. Kaiser Hawaiian Village Radio (KHVH), 15 RR. 76 
(1957). 

™ QO. R. Mitchell Motors, 14 R.R. 472d (1956); W. Wright Esch, 14 R.R. 471 (1956). 

™ William E. Walker, 14 R.R. 526 (1956). A real nightmare has occurred in the case of Good Music 
Station, 14 R.R. §12 (1956), where the Commission changed its mind several times about the stay, and 
Protestants were forced to go to court three times to protect their rights to the stay. Smith v, FCC, 


247 F.ad-100 (D.C. Cir. 1957) 
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section 309(c) has not been much help in preventing the filing of meritless protests. 

The Commission continues to have trouble in finding clear and simple tests to 
apply to protest proceedings. The constant changes in Commission position and the 
frequent resort to the courts certainly does not lead to expeditious and effective ad 
ministration. Therefore, it is believed that further amendments to section 309(c) are 
in order. As Commissioner Doerfer said in an address before the Broadcast Ad 


vertising Club in Chicago, on October 29, 1956: 


. today at least 30°/, of the time of our Examiners and our Office of Opinions and 
Review, and at least 30°/ of the time of the Commissioners is spent in deciding protest 
cases. Those, under the law, must be expedited. In most of them, the protestant has no 
other objective than to delay the implementation of a broadcasting service. These people 
love freedom of competition a good deal less than they love freedom from competition. 
Nonetheless, a thorough study of these hobbling procedural laws will convince fair-minded 
persons that much of the delay in the FCC is not the fault of the Commission. 


Bills are now pending in Congress which would repeal section 309(c) entirely.” 
Perhaps such a drastic measure is not necessary, but at least a much more thorough 


amendment is necessary than that passed in 1956. Matters of the public interest are 


primarily the responsibility of the Commission, not mere “private attorney generals” 


whose principal interest is to prevent competition with their own stations. Any 
interested party should have the right to call to the attention of the Commission 
errors of law or reasons why certain grants should not be made. The Commission 
should act promptly and fairly on these complaints. However, the decision as to 
whether the charges are so serious as to warrant a hearing and a stay of the grant 
should rest within the Commission’s discretion. If the Commission's discretion is 
abused, the court of appeals is available to correct this abuse. 
IV 
Ricut to Intervene Unper Section 309(b) 

Another problem of interpretation under the 1952 amendments, which has proved 
unnecessarily troublesome, has been that of determining who is entitled to intervene 
in cases designated for hearing. The intervention provision of the Act, section 
309(b),"! permits all “parties in interest” to intervene, all with full hearing rights. 


Section 309(b) provides, in pertinent part, as follows: 


If the Commission, after considering such reply, shall be unable to make the finding 
specified in subsection (a), it shall formally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify the applicant and all other known 
parties in interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, who are not notified by the Commission 
of its action with respect to a particular application may acquire the status of a party to 


*°S. 1577 (in Commerce Committee) and H.R. 4816 (in Commerce Committee), 45th Cony., 1st 


Sess. (1957). . 
"66 Stat. 715, 47 U.S.C. § 309(b) (1952) 
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the proceeding thereon by filing a petition for intervention showing the basis for their 
interest at any time not less than ten days prior to the date of hearing. Any hearing 
subsequently held upon such application shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence upon any issue specified by the 
Commission, as well as the burden of proof upon all such issues, shall be upon the appli- 


cant. 


It will be noted that the sole test of a proposed intervenor is that he file a petition 
showing the “basis of [his] interest.” 

Obviously, the term “parties in interest” in this subsection means the same thing 
as it does in connection with protest cases under section 309(c); thus, all the case law 
defining “parties in interest” in protest cases is equally applicable to this subsection. 
One whose claimed right of intervention is based upon objecticnable interference had 
clearly established intervention rights long prior to the 1952 amendments.”* So it 
is only where intervention is based on economic injury that any problems have arisen. 

Prior to 1939, the Commission permitted persons alleging that economic injury 
would be caused by the grant of a certain application to intervene in the hearing as 
of right. However, in 1939, a specific rule was adopted by the Commission, severely 
limiting this right."* In substance, this discretionary rule provided that if a person 
sought intervention—on grounds other than electrical interference—then the petition 
to intervene must show the nature of petitioner's interest and must show how such 
person’s participation would assist the Commission in the determination of the issues. 
The Commission also reserved the right to permit intervention limited either as to 
issues or as to the stages of the proceeding. This discretionary rule, where inter- 
vention was based on economic injury, has consistently been followed since 1939 and, 
in fact, continued to be followed even after the passage of the 1952 amendments. 

The language of the new section 309(b) has severely limited the Commission’s 
discretion in these cases. Yet, in the first case arising after passage of the new 
section, the Commission refused to permit intervention; not because the intervenor 
failed to show it was a party in interest, but because it had not shown how its 
participation would assist the Commission in deciding the case.** Thus, the Com 


mission used the same discretionary rule it had been applying since 1939. This same 


principle was applied in other Cases, and intervention was permitted only where the 


intervenor set forth with particularity the nature of his proposed participation and 


the benefit thereof.*® Also, the Commission applied the other facet of its discretionary 


intervention rule, permitting in some cases intervention on a limited basis only.** 


; RE: - 
As the Commission said in one case: 


The extent of an intervenor’s participation is limited by his interests on the basis of 


®®RCC v. NBC (KOA), 319 U.S. 239 (1943) *® See Hazelwood, 7 F.C.C, 443, 444 (1939 

** Niagara Frontier Amusement Corp., 10 R.R. 39 (1954). 

** Independent Television, 10 R.R. 510 (1954); Allegheny Broadcasting Corp., 10 R.R. 1181 (1954). 
*° See, e.g., St. Louis Telecast, 10 R.R. 1185 (1954) 

*7 Allegheny Broadcasting Co., 10 R.R. 1181, 1184 (1954). 








COMMUNICATIONS Act AMENDMENTS, 1952 69 3 


which he has obtained status as a party in interest, and he cannot explore issues with 
respect to which he does not have an interest. 


Finally, this problem came before the court of appeals. In Key Broadcasting 
System,** the Commission denied a petition to intervene, finding the the statement 
of matters set forth was “conjectural and speculative and otherwise insufficient in 
that it does not adequately state the nature of the facts it proposes to develop at the 
hearing.” The party seeking intervention appealed, claiming that since it was a 
party in interest based on alleged economic injury, it was entitled as of right to 
intervene, regardless of what facts it would develop in the hearing and whether o1 


not its participation would be helpful. The court of appeals agreed with the 


appellant’s position and reversed the Commission. ‘The court concluded that the 
language of section 309(b) requires only that “potential intervenors show the facts 
demonstrating that they are ‘parties in interest.” When that showing is made, 
“the Commission has exhausted its discretion; it may not deny intervention to a 
party in interest merely because it thinks his participation would not aid its de 
cisional process.”** ‘This decision has now clarified the intervention question. ‘There 
still remains the subsidiary question of whether or not, once entitled to intervene, 
the intervenor has the right to participate on all issues, or whether the Commission 
has power to limit his participation. ‘The rationale of the kim City case, as well as 
the language of section 309(b), would seem to indicate that if once found to be a 
party in interest, then the intervenor can participate on all phases of the case. 

The requirements of the new section 30g(b), as interpreted by the Elm City case, 
have effectively destroyed the Commission’s discretion. It is literally true that any 
hearing is now open to participation by a number of different parties whose primary 
interest is not in determining the proper party to receive the grant, but rather in 
delaying a grant to anybody for as long a period as possible. Here, again, it is be 
lieved that some discretion should rest with the Commission to limit the number 
of persons who can participate and to limit the scope of their participation. ‘The 
1952 amendments, by destroying this discretion, have only caused delay, expense, and 
more lengthy proceedings. 

v 
“Economic Injury” Protests 


One of the most insidious by-products of the 1952 amendments—and a totally un 
foreseen one—has been the continued assertion of the principle that economic injury 
to existing stations may be, under certain circumstances, a basis for denying a nev 
grant. It will be recalled that in the case of FCC v. Sanders Bros. Radio Station 
the Court adopted two principles: (1) economic injury to an existing station, apart 


from public interest considerations, is not a factor the Commission must consider in 


passing on new applications, and (2) economic injury is sufficient to show standing as 


2d Kaa, Rig 


*® See Elm City Broadcasting Corp. v. United States, 235 | (D.C. Cir, 1956) 


* Id. at Ri 
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a party in interest. The Supreme Court emphasized that broadcasting was a business 
of tree competition and not regulated like common carriers; that it was the intention 
of Congress “to permit a licensee who is not interfering electrically with other broad 
casters to survive or succumb according to his ability to make his programs attractive 
to the public.” The Court added a cautionary word to the effect that questions of 


competition were not to be entirely disregarded, for such questions” 


. may have a vital and important bearing upon the ability of the applicant adequately 
to serve his public; it may indicate that both stations—the existing and the proposed— 
will go under, with the result that a portion of the listening public will be left without 
adequate service; it may indicate that, by a division of the field, both stations will L« 


compelled to render inadequate service. 


This cautionary language has formed the basis recently for a general assault on 
the basic principle that economic injury to an existing stauon 1s not a grounds tor 
denying a new license. Many protests since the 1952 amendments have claimed 
that the adverse effects which new compeution will have in their market are so 
serious as to involve public interest considerauons and that even though the 
protestants personally are lawfully entitled to no protection, the public will suffer 
grievous injury and loss of service if a new station is permitted to operate in their 
market.”! 

The Commission has been entirely unsympathetic with these assertions. In fact, 
these arguments were not new. ‘They began almost immediately after the Sanders 
decision in 1940. But the Commission had consistently refused to consider them.”* 
As late as 1950, in the case of Voce of Cullman,"* the Commission expressly refused 
to consider the economic effect which would be caused by the entry into the market 
of a second station, The decision was based on policy grounds: broadcasting, being 
a business of free competition, inevitably involves the risk of failure, and any pre 
diction of what effect new competition will have in the future is so totally speculative 
and conjectural that the Commission ought not to engage in such “crystal ball 
vazing.” 

This decision appeared to set the matter at rest. But with the passage of the 
1y52 amendments and the tremendous emphasis placed therein upon the procedural 
rights of existing stations to object to new grants, once again the principle of freedom 
from competition, rather than freedom of competition, began to emerge. It is fait 
to conclude that since the adoption of the 1952 amendments, the Commission has 


handled this problem very poorly. This principle was urged very shortly afte: 


adoption of the new section 309(c). Yet, it was not until March 1957 that the 


Commission finally issued a definitive opinion disposing of the question. For 


°° 309 U.S. at 475-76. 

*' See, e.g., Radio Tifton (WTIF), 11 R.R. 1167, 12 RR. 675 (1955); Southeastern Enterprise 
(WCLE), 12 R.R. §78 (1955) 

** See, e., Telegraph Herald (KDTH), & F.C-C. 322 (1940); Pre que Isle Broadcasting C 
PCC. 3 (1940). 

"6 RR. 164 (1950) 
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almost five years, these cases kept arising to plague the Commission and the public 


and to delay the advent of new and needed service. 

Despite the Commission’s vacillauon and indecision, it is not wholly to blame; 
the amendments, themselves, contributed to the emergence of this principle of tree 
dom from competition. If economic injury gives one the right to object, protest, or 
intervene, it becomes extremely difficult to prevent such objector from asserting that 
very injury as a basis for denial of the grant in issue. Of course, the objector will 
clothe his objections in “public interest” terms, but basically, the ultimate end sought 
is the denial or delay of the new grant, so that the existing station can retain un 
molested its economic position in the market. ‘To some in the broadcasting business, 
this has been an extremely unfortunate development. Persons who are losing money 
are encouraged to utilize the protest procedures to reduce their deficits at the expense 
of the public. Persons who are doing handsomely as monopolists in their markets 
are encouraged to protest so as to protect their monopoly. Once the principle 1s 
established—however innocently—that the Commission will protect competitors un 
der some conditions, then there is no end to the clamor for protection at all levels, 
under all conditions. What is now a free industry will become a regulated industry 
Most broadcasters would agree that they would rather run the risks inherent in a 
free competitive system than accept a regulated economy such as is now applicable 
to common carriers. It is, therefore, extremely unfortunate that the 1952 amendments 
have created an atmosphere whereby certain broadcasters are encouraged to utilize 
commission procedures as a means of securing government protection solely for 
their private interests. 

Fortunately, in March 1957, the Commission handed down a decision which 
should have the effect of discouraging once and for all these economic protests where 
protection is sought against further competition. In the case of Southeastern Enter 
prises (WCLE),** the Commission expressly refused to consider the question of 


competition stating that 


We take this opportunity now to disclaim any power to consider the effects of legal 
competition upon the public service in the field of broadcasting. 


This was an extremely strong statement; before this case, the refusal to consider 
economic questions had rested solely on policy grounds, not on any asserted lack of 
legal authority.”” There has been considerable criticism that the Commission went 


too far in the Southeastern Enterprises case. However, if it did, and no court has yet 


considered the question,”® the harm has been minimized by certain decisions issued 


since the Southeastern Enterprises case. In these later cases, the Commission has 


added an alternative ground to its claimed lack of legal authority to consider eco 


** 22 F.C.C. 605, 13 R.R. 139 (1957). "Voice of Cullman, 6 R.R. 164 (1950) 

** Two abortive attempts were made to challenge the Southeastern Enterprises decision in the court 
of appeals: Television Corporation of America vy. FCC, No. 13,803; Fitch & Kyle v. FOC, No, 14,868 
(D.C. Cir. June 5, 1957). In both cases, after losing requests for stays in the court of appeals, the 


protestants dismissed their appeals. 
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nomics; it now holds that even if it had the legal authority, it would not exercise 
it as a matter of policy, citing the Voice of Cullman case." 

Thus, both as a matter of law and policy, the Commission has now decided it 
will not consider the effects of competition upon existing stations in determining 
whether to grant new licenses. Nevertheless, the 1952 amendments still give sub- 
stantial procedural rights based solely on the economic interests of the person asserting 
the rights. In many of these situations, the Commission’s discretion is still severely 
limited. It is believed, therefore, that until the 1952 Act is amended further to in- 
crease the Commission's discretion, the emphasis upon competitive injury still looms 


too large in the regulatory scheme. 
Vi 
(CONCLUSION 

‘There has been an attempt to set forth in the preceding pages the results of five 
years’ experience under the Communications Act Amendments, 1952. It is believed 
that in large part, these amendments have failed to accomplish their purpose and 
have, in fact, caused delay, expense, and hardship. There are many provisions in the 
1952 amendments which have not been discussed. These, by and large, have been of 
substantial benefit. For example, the provision of section 312,°" whereby the Commis 
sion was given the power to issue “cease and desist” orders, has been of value in 
that it has increased the flexibility with which the Commission can deal with 


violators of the Act and Rules.” So also, certain provisions pertaining to the 


appeal sections of the Act, section 402(a) and (b),'*’ have clarified the law and 


simplified the appeal procedures. This also is beneficial. Indeed, certain features 
of the sections discussed and criticized in some detail above have been of value to the 
administrative process. . 

Despite these and other advantages resulting from the 1952 amendments, it is 
believed generally the major fault of the amendments has been that too much dis 
cretion has been taken away from the Commission. There is no other governmental 
agency which operates within so confining a procedural framework. Experience 
shows that the withdrawal of discretionary powers does not make for a better ad 
ministration or a fairer result. The true answer lies in an informed agency con 
scientiously exercising its authority in a fair and judicious manner. Essential to this 
objective is a delegation of sufficiently broad authority, so that the Commission can 
intelligently and fairly cope with the complex problems of this dynamic industry. 


*76 RR. 164 (1950). Kaiser Hawanan Village Radio, 22 F.C.C. g41, 15 R.R. 84a (1957); West 
Georgia Broadcasting Co. (WWCS), 14 R.R. 275 (1957). 


°° 66 Srar. 716, 47 U.S.C. § 312 (1952 
"°C, J. Community Services, Inc., v. FOC, 246 F.2d 66 Bx. 


199 66 Srav, 718, 47 U.S.C. § 402 (1952) 
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